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EU LAW 

Council Regulation (EU) No 1215/2012 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters (recast) (replaces Regulation 

44/2001) (“Brussels Ibis Regulation”) (excerpts) 

 

CHAPTER I 

SCOPE AND DEFINITIONS 

Article 1 

1. This Regulation shall apply in civil and commercial matters whatever the nature of the court 

or tribunal. It shall not extend, in particular, to revenue, customs or administrative matters or 

to the liability of the State for acts and omissions in the exercise of State authority (acta iure 

imperii). 

2. This Regulation shall not apply to: 

(a) the status or legal capacity of natural persons, rights in property arising out of a 

matrimonial relationship or out of a relationship deemed by the law applicable to such 

relationship to have comparable effects to marriage; 

(b) bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal 

persons, judicial arrangements, compositions and analogous proceedings; 

(c) social security; 

(d) arbitration; 

(e) maintenance obligations arising from a family relationship, parentage, marriage or 

affinity; 

(f) wills and succession, including maintenance obligations arising by reason of death.  

[…] 

SECTION 1 

GENERAL PROVISIONS 

Article 4 

1. Subject to this Regulation, persons domiciled in a Member State shall, whatever their 

nationality, be sued in the courts of that Member State. 

2. Persons who are not nationals of the Member State in which they are domiciled shall be 

governed by the rules of jurisdiction applicable to nationals of that Member State. 

[…] 
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SECTION 2 

SPECIAL JURISDICTION 

 

Article 7 

A person domiciled in a Member State may be sued in another Member State: 

(1) (a) in matters relating to a contract, in the courts for the place of performance of the 

obligation in question; 

 (b)  for the purpose of this provision and unless otherwise agreed, the place of 

 performance of the obligation in question shall be: 

  – in the case of the sale of goods, the place in a Member State where, under  

 the contract, the goods were delivered or should have been delivered, 

  – in the case of the provision of services, the place in a Member State where,  

 under the contract, the services were provided or should have been   

 provided; 

 (c) if point (b) does not apply then point (a) applies; 

(2) in matters relating to tort, delict or quasi-delict, in the courts for the place where the 

harmful event occurred or may occur; […]. 

 

SECTION 6 

EXCLUSIVE JURISDICTION 

Article 24 

The following courts of a Member State shall have exclusive jurisdiction, regardless of the 

domicile of the parties: 

(1) in proceedings which have as their object rights in rem in immovable property or tenancies 

of immovable property, the courts of the Member State in which the property is situated. 

However, in proceedings which have as their object tenancies of immovable property 

concluded for temporary private use for a maximum period of six consecutive months, 

the courts of the Member State in which the defendant is domiciled shall also have 

jurisdiction, provided that the tenant is a natural person and that the landlord and the 

tenant are domiciled in the same Member State; 

(2) in proceedings which have as their object the validity of the constitution, the nullity or the 

dissolution of companies or other legal persons or associations of natural or legal persons, 

or the validity of the decisions of their organs, the courts of the Member State in which 

the company, legal person or association has its seat. In order to determine that seat, the 

court shall apply its rules of private international law; 

(3) in proceedings which have as their object the validity of entries in public registers, the 

courts of the Member State in which the register is kept; 
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(4) in proceedings concerned with the registration or validity of patents, trade marks, designs, 

or other similar rights required to be deposited or registered, irrespective of whether the 

issue is raised by way of an action or as a defence, the courts of the Member State in 

which the deposit or registration has been applied for, has taken place or is under the 

terms of an instrument of the Union or an international convention deemed to have taken 

place. […]  

(5) in proceedings concerned with the enforcement of judgments, the courts of the Member 

State in which the judgment has been or is to be enforced. 

 

SECTION 7 

PROROGATION OF JURISDICTION 

Article 25 

1. If the parties, regardless of their domicile, have agreed that a court or the courts of a 

Member State are to have jurisdiction to settle any disputes which have arisen or which may 

arise in connection with a particular legal relationship, that court or those courts shall have 

jurisdiction, unless the agreement is null and void as to its substantive validity under the law 

of that Member State. Such jurisdiction shall be exclusive unless the parties have agreed 

otherwise. The agreement conferring jurisdiction shall be either: 

(a) in writing or evidenced in writing; 

(b) in a form which accords with practices which the parties have established between 

themselves; or 

(c) in international trade or commerce, in a form which accords with a usage of which the 

parties are or ought to have been aware and which in such trade or commerce is widely 

known to, and regularly observed by, parties to contracts of the type involved in the 

particular trade or commerce concerned. 

2.  Any communication by electronic means which provides a durable record of the agreement 

shall be equivalent to ‘writing’. 

3.  The court or courts of a Member State on which a trust instrument has conferred jurisdiction 

shall have exclusive jurisdiction in any proceedings brought against a settlor, trustee or 

beneficiary, if relations between those persons or their rights or obligations under the trust 

are involved. 

4.  Agreements or provisions of a trust instrument conferring jurisdiction shall have no legal 

force if they are contrary to Articles 15, 19 or 23, or if the courts whose jurisdiction they 

purport to exclude have exclusive jurisdiction by virtue of Article 24. 

5.  An agreement conferring jurisdiction which forms part of a contract shall be treated as an 

agreement independent of the other terms of the contract. 

The validity of the agreement conferring jurisdiction cannot be contested solely on the 

ground that the contract is not valid. 
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Article 26 

1.  Apart from jurisdiction derived from other provisions of this Regulation, a court of a Member 

State before which a defendant enters an appearance shall have jurisdiction. This rule shall not 

apply where appearance was entered to contest the jurisdiction, or where another court has 

exclusive jurisdiction by virtue of Article 24. 

2.  In matters referred to in Sections 3, 4 or 5 where the policyholder, the insured, a beneficiary 

of the insurance contract, the injured party, the consumer or the employee is the defendant, 

the court shall, before assuming jurisdiction under paragraph 1, ensure that the defendant is 

informed of his right to contest the jurisdiction of the court and of the consequences of 

entering or not entering an appearance. 

[…] 

SECTION 9 

LIS PENDENS — RELATED ACTIONS 

Article 29 

1.  Without prejudice to Article 31(2), where proceedings involving the same cause of action and 

between the same parties are brought in the courts of different Member States, any court other 

than the court first seised shall of its own motion stay its proceedings until such time as the 

jurisdiction of the court first seised is established. 

2.  In cases referred to in paragraph 1, upon request by a court seised of the dispute, any other 

court seised shall without delay inform the former court of the date when it was seised in 

accordance with Article 32. 

3.  Where the jurisdiction of the court first seised is established, any court other than the court 

first seised shall decline jurisdiction in favour of that court. 

Article 30 

1.  Where related actions are pending in the courts of different Member States, any court other 

than the court first seised may stay its proceedings. 

2.  Where the action in the court first seised is pending at first instance, any other court may also, 

on the application of one of the parties, decline jurisdiction if the court first seised has 

jurisdiction over the actions in question and its law permits the consolidation thereof. 

3.  For the purposes of this Article, actions are deemed to be related where they are so closely 

connected that it is expedient to hear and determine them together to avoid the risk of 

irreconcilable judgments resulting from separate proceedings. 

Article 31 

1.  Where actions come within the exclusive jurisdiction of several courts, any court other than 

the court first seised shall decline jurisdiction in favour of that court. 

2.  Without prejudice to Article 26, where a court of a Member State on which an agreement as 

referred to in Article 25 confers exclusive jurisdiction is seised, any court of another Member 

State shall stay the proceedings until such time as the court seised on the basis of the 

agreement declares that it has no jurisdiction under the agreement. 
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3.  Where the court designated in the agreement has established jurisdiction in accordance with 

the agreement, any court of another Member State shall decline jurisdiction in favour of that 

court. 

4.  Paragraphs 2 and 3 shall not apply to matters referred to in Sections 3, 4 or 5 where the 

policyholder, the insured, a beneficiary of the insurance contract, the injured party, the 

consumer or the employee is the claimant and the agreement is not valid under a provision 

contained within those Sections. 

Article 32 

1. For the purposes of this Section, a court shall be deemed to be seised: 

(a)  at the time when the document instituting the proceedings or an equivalent document is 

lodged with the court, provided that the claimant has not subsequently failed to take the 

steps he was required to take to have service effected on the defendant; or 

(b) if the document has to be served before being lodged with the court, at the time when it is 

received by the authority responsible for service, provided that the claimant has not 

subsequently failed to take the steps he was required to take to have the document lodged 

with the court. 

The authority responsible for service referred to in point (b) shall be the first authority 

receiving the documents to be served. 

2. The court, or the authority responsible for service, referred to in paragraph 1, shall note, 

respectively, the date of the lodging of the document instituting the proceedings or the 

equivalent document, or the date of receipt of the documents to be served. 

Article 33 

1. Where jurisdiction is based on Article 4 or on Articles 7, 8 or 9 and proceedings are pending 

before a court of a third State at the time when a court in a Member State is seised of an action 

involving the same cause of action and between the same parties as the proceedings in the 

court of the third State, the court of the Member State may stay the proceedings if: 

(a) it is expected that the court of the third State will give a judgment capable of recognition 

and, where applicable, of enforcement in that Member State; and 

(b) the court of the Member State is satisfied that a stay is necessary for the proper 

administration of justice. 

2. The court of the Member State may continue the proceedings at any time if: 

(a) the proceedings in the court of the third State are themselves stayed or discontinued; 

(b) it appears to the court of the Member State that the proceedings in the court of the third 

State are unlikely to be concluded within a reasonable time; or 

(c) the continuation of the proceedings is required for the proper administration of justice. 

3. The court of the Member State shall dismiss the proceedings if the proceedings in the court of 

the third State are concluded and have resulted in a judgment capable of recognition and, 

where applicable, of enforcement in that Member State. 
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4. The court of the Member State shall apply this Article on the application of one of the parties 

or, where possible under national law, of its own motion. 

Article 34 

1. Where jurisdiction is based on Article 4 or on Articles 7, 8 or 9 and an action is pending 

before a court of a third State at the time when a court in a Member State is seised of an action 

which is related to the action in the court of the third State, the court of the Member State may 

stay the proceedings if: 

(a) it is expedient to hear and determine the related actions together to avoid the risk of 

irreconcilable judgments resulting from separate proceedings; 

(b) it is expected that the court of the third State will give a judgment capable of recognition 

and, where applicable, of enforcement in that Member State; and 

(c) the court of the Member State is satisfied that a stay is necessary for the proper 

administration of justice. 

2. The court of the Member State may continue the proceedings at any time if: 

(a) it appears to the court of the Member State that there is no longer a risk of irreconcilable 

judgments; 

(b) the proceedings in the court of the third State are themselves stayed or discontinued; 

(c) it appears to the court of the Member State that the proceedings in the court of the third 

State are unlikely to be concluded within a reasonable time; or 

(d) the continuation of the proceedings is required for the proper administration of justice. 

3.The court of the Member State may dismiss the proceedings if the proceedings in the court of 

the third State are concluded and have resulted in a judgment capable of recognition and, 

where applicable, of enforcement in that Member State. 

4. The court of the Member State shall apply this Article on the application of one of the parties 

or, where possible under national law, of its own motion. 

[…] 

CHAPTER V 

GENERAL PROVISIONS 

[…]  

Article 62 

1. In order to determine whether a party is domiciled in the Member State whose courts are 

seised of a matter, the court shall apply its internal law. 

2. If a party is not domiciled in the Member State whose courts are seised of the matter, then, in 

order to determine whether the party is domiciled in another Member State, the court shall 

apply the law of that Member State. 
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Article 63 

1. For the purposes of this Regulation, a company or other legal person or association of natural 

or legal persons is domiciled at the place where it has its: 

(a) statutory seat; 

(b) central administration; or 

(c) principal place of business. […] 

 

  



9 

Joined Cases C-509/09 and C-161/10, eDate Advertising GmbH v. X and Olivier 

Martinez and Robert Martinez v. MGN Limited, European Court of Justice, 

ECLI:EU:C:2011:685  

 

JUDGMENT OF THE COURT (Grand Chamber) 

25 October 2011 

(Regulation (EC) No 44/2001 – Jurisdiction and the enforcement of judgments in civil and commercial 

matters – Jurisdiction ‘in matters relating to tort, delict or quasi-delict’ – Directive 2000/31/EC – 

Publication of information on the internet – Adverse effect on personality rights – Place where the 

harmful event occurred or may occur – Law applicable to information society services) 

In Joined Cases C-509/09 and C-161/10, 

REFERENCES for a preliminary ruling under Article 267 TFEU from the Bundesgerichtshof (Germany) 

(C-509/09) and the Tribunal de grande instance de Paris (France) (C-161/10), made by decisions of 10 

November 2009 and 29 March 2010, received at the Court, respectively, on 9 December 2009 and 6 

April 2010, in the proceedings 

eDate Advertising GmbH v X 

and 

Olivier Martinez, Robert Martinez v MGN Limited, 

 

THE COURT (Grand Chamber), 

composed of V. Skouris, President, A. Tizzano, J.N. Cunha Rodrigues, K. Lenaerts, J.-C. Bonichot, U. 

Lõhmus and M. Safjan (Rapporteur), Presidents of Chambers, E. Levits, A. Ó Caoimh, L. Bay Larsen, 

and T. von Danwitz, Judges, 

Advocate General: P. Cruz Villalón, (…)  

having regard to the written procedure and further to the hearing on 14 December 2010, (…) 

after hearing the Opinion of the Advocate General at the sitting on 29 March 2011, 

gives the following 

 

Judgment 

[…] Consideration of the questions referred 

Interpretation of Article [7(2)] of the Regulation 
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37  By the first two questions in Case C-509/09 and the single question in Case C-161/10, which it is 

appropriate to examine together, the national courts ask the Court, in essence, how the expression 

‘the place where the harmful event occurred or may occur’, used in Article [7(2)] of the Regulation, 

is to be interpreted in the case of an alleged infringement of personality rights by means of content 

placed online on an internet website.  

38  In order to answer those questions, it should be borne in mind, first, that, according to settled case-

law, the provisions of the Regulation must be interpreted independently, by reference to its scheme 

and purpose (see, inter alia, Case C-189/08 Zuid-Chemie [2009] ECR I-6917, paragraph 17 and 

the case-law cited). 

39  […]  

40  It is settled case-law that the rule of special jurisdiction laid down, by way of derogation from the 

principle of jurisdiction of the courts of the place of domicile of the defendant, in Article [7(2)] of 

the Regulation is based on the existence of a particularly close connecting factor between the 

dispute and the courts of the place where the harmful event occurred, which justifies the attribution 

of jurisdiction to those courts for reasons relating to the sound administration of justice and the 

efficacious conduct of proceedings (Zuid-Chemie, paragraph 24 and the case-law cited).  

41  It must also be borne in mind that the expression ‘place where the harmful event occurred’ is 

intended to cover both the place where the damage occurred and the place of the event giving rise 

to it. Those two places could constitute a significant connecting factor from the point of view of 

jurisdiction, since each of them could, depending on the circumstances, be particularly helpful in 

relation to the evidence and the conduct of the proceedings (see Case C-68/93 Shevill and Others 

[1995] ECR I-415, paragraphs 20 and 21).  

42  In relation to the application of those two connecting criteria to actions seeking reparation for non-

material damage allegedly caused by a defamatory publication, the Court has held that, in the case 

of defamation by means of a newspaper article distributed in several Contracting States, the victim 

may bring an action for damages against the publisher either before the courts of the Contracting 

State of the place where the publisher of the defamatory publication is established, which have 

jurisdiction to award damages for all of the harm caused by the defamation, or before the courts 

of each Contracting State in which the publication was distributed and where the victim claims to 

have suffered injury to his reputation, which have jurisdiction to rule solely in respect of the harm 

caused in the State of the court seised (Shevill and Others, paragraph 33). 

43  In that regard, the Court has also stated that, while it is true that the limitation of the jurisdiction 

of the courts in the State of distribution solely to damage caused in that State presents 

disadvantages, the plaintiff always has the option of bringing his entire claim before the courts 

either of the defendant’s domicile or of the place where the publisher of the defamatory publication 

is established (Shevill and Others, paragraph 32).  

44  Those considerations may, as was noted by the Advocate General at point 39 of his Opinion, also 

be applied to other media and means of communication and may cover a wide range of 

infringements of personality rights recognised in various legal systems, such as those alleged by 

the applicants in the main proceedings.  

45  However, as has been submitted both by the referring courts and by the majority of the parties and 

interested parties which have submitted observations to the Court, the placing online of content on 

a website is to be distinguished from the regional distribution of media such as printed matter in 

that it is intended, in principle, to ensure the ubiquity of that content. That content may be consulted 

instantly by an unlimited number of internet users throughout the world, irrespective of any 

intention on the part of the person who placed it in regard to its consultation beyond that person’s 

Member State of establishment and outside of that person’s control.  
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46  It thus appears that the internet reduces the usefulness of the criterion relating to distribution, in so 

far as the scope of the distribution of content placed online is in principle universal. Moreover, it 

is not always possible, on a technical level, to quantify that distribution with certainty and accuracy 

in relation to a particular Member State or, therefore, to assess the damage caused exclusively 

within that Member State.  

47  The difficulties in giving effect, within the context of the internet, to the criterion relating to the 

occurrence of damage which is derived from Shevill and Others contrasts, as the Advocate General 

noted at point 56 of his Opinion, with the serious nature of the harm which may be suffered by the 

holder of a personality right who establishes that information injurious to that right is available on 

a world-wide basis.  

48  The connecting criteria referred to in paragraph 42 of the present judgment must therefore be 

adapted in such a way that a person who has suffered an infringement of a personality right by 

means of the internet may bring an action in one forum in respect of all of the damage caused, 

depending on the place in which the damage caused in the European Union by that infringement 

occurred. Given that the impact which material placed online is liable to have on an individual’s 

personality rights might best be assessed by the court of the place where the alleged victim has his 

centre of interests, the attribution of jurisdiction to that court corresponds to the objective of the 

sound administration of justice, referred to in paragraph 40 above.  

49  The place where a person has the centre of his interests corresponds in general to his habitual 

residence. However, a person may also have the centre of his interests in a Member State in which 

he does not habitually reside, in so far as other factors, such as the pursuit of a professional activity, 

may establish the existence of a particularly close link with that State.  

50  The jurisdiction of the court of the place where the alleged victim has the centre of his interests is 

in accordance with the aim of predictability of the rules governing jurisdiction […]also with regard 

to the defendant, given that the publisher of harmful content is, at the time at which that content is 

placed online, in a position to know the centres of interests of the persons who are the subject of 

that content. The view must therefore be taken that the centre-of-interests criterion allows both the 

applicant easily to identify the court in which he may sue and the defendant reasonably to foresee 

before which court he may be sued [...].  

51  Moreover, instead of an action for liability in respect of all of the damage, the criterion of the place 

where the damage occurred, derived from Shevill and Others, confers jurisdiction on courts in 

each Member State in the territory of which content placed online is or has been accessible. Those 

courts have jurisdiction only in respect of the damage caused in the territory of the Member State 

of the court seised.  

52  Consequently, the answer to the first two questions in Case C-509/09 and the single question in 

Case C-161/10 is that Article [7(2)] of the Regulation must be interpreted as meaning that, in the 

event of an alleged infringement of personality rights by means of content placed online on an 

internet website, the person who considers that his rights have been infringed has the option of 

bringing an action for liability, in respect of all the damage caused, either before the courts of the 

Member State in which the publisher of that content is established or before the courts of the 

Member State in which the centre of his interests is based. That person may also, instead of an 

action for liability in respect of all the damage caused, bring his action before the courts of each 

Member State in the territory of which content placed online is or has been accessible. Those courts 

have jurisdiction only in respect of the damage caused in the territory of the Member State of the 

court seised.  

[…] 
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US LAW 

J. McIntyre Machinery, Ltd. v. Robert Nicastro 

Supreme Court of the United States 

131 S.Ct. 2780 (2011) 

 JUSTICE KENNEDY announced the judgment of the Court and delivered an opinion, in which 

THE CHIEF JUSTICE, JUSTICE SCALIA, and JUSTICE THOMAS join. 

 Whether a person or entity is subject to the jurisdiction of a state court despite not having been present 

in the State either at the time of suit or at the time of the alleged injury, and despite not having consented 

to the exercise of jurisdiction, is a question that arises with great frequency in the routine course of 

litigation. The rules and standards for determining when a State does or does not have jurisdiction over 

an absent party have been unclear because of decades-old questions left open in Asahi Metal Industry 

Co. v. Superior Court of Cal., Solano Cty., 480 U.S. 102, 107 S.Ct. 1026, 94 L.Ed.2d 92 (1987). 

 Here, the Supreme Court of New Jersey, relying in part on Asahi, held that New Jersey's courts can 

exercise jurisdiction over a foreign manufacturer of a product so long as the manufacturer “knows or 

reasonably should know that its products are distributed through a nationwide distribution system that 

might lead to those products being sold in any of the fifty states.” Nicastro v. McIntyre Machinery 

America, Ltd., 201 N.J. 48, 76, 77, 987 A.2d 575, 591, 592 (2010). Applying that test, the court 

concluded that a British manufacturer of scrap metal machines was subject to jurisdiction in New Jersey, 

even though at no time had it advertised in, sent goods to, or in any relevant sense targeted the State. 

 That decision cannot be sustained. Although the New Jersey Supreme Court issued an extensive 

opinion with careful attention to this Court's cases and to its own precedent, the “stream of commerce” 

metaphor carried the decision far afield. Due process protects the defendant's right not to be coerced 

except by lawful judicial power. As a general rule, the exercise of judicial power is not lawful unless the 

defendant “purposefully avails itself of the privilege of conducting activities within the forum State, thus 

invoking the benefits and protections of its laws.” Hanson v. Denckla, 357 U.S. 235, 253, 78 S.Ct. 1228, 

2 L.Ed.2d 1283 (1958). There may be exceptions, say, for instance, in cases involving an intentional 

tort. But the general rule is applicable in this products-liability case, and the so-called “stream-of-

commerce” doctrine cannot displace it. 

 

I 

This case arises from a products-liability suit filed in New Jersey state court. Robert Nicastro seriously 

injured his hand while using a metal-shearing machine manufactured by J. McIntyre Machinery, Ltd. (J. 

McIntyre). The accident occurred in New Jersey, but the machine was manufactured in England, where 

J. McIntyre is incorporated and operates. The question here is whether the New Jersey courts have 

jurisdiction over J. McIntyre, notwithstanding the fact that the company at no time either marketed goods 

in the State or shipped them there. Nicastro was a plaintiff in the New Jersey trial court and is the 

respondent here; J. McIntyre was a defendant and is now the petitioner. 

 At oral argument in this Court, Nicastro's counsel stressed three primary facts in defense of New 

Jersey's assertion of jurisdiction over J. McIntyre. See Tr. of Oral Arg. 29–30. 

 First, an independent company agreed to sell J. McIntyre's machines in the United States. J. McIntyre 

itself did not sell its machines to buyers in this country beyond the U.S. distributor, and there is no 

allegation that the distributor was under J. McIntyre's control. 
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 Second, J. McIntyre officials attended annual conventions for the scrap recycling industry to advertise 

J. McIntyre's machines alongside the distributor. The conventions took place in various States, but never 

in New Jersey. 

 Third, no more than four machines (the record suggests only one, see App. to Pet. for Cert. 130a), 

including the machine that caused the injuries that are the basis for this suit, ended up in New Jersey. 

 In addition to these facts emphasized by respondent, the New Jersey Supreme Court noted that J. 

McIntyre held both United States and European patents on its recycling technology. 201 N.J., at 55, 987 

A.2d, at 579. It also noted that the U.S. distributor “structured [its] advertising and sales efforts in 

accordance with” J. McIntyre's “direction and guidance whenever possible,” and that “at least some of 

the machines were sold on consignment to” the distributor. Id., at 55, 56, 987 A.2d, at 579 (internal 

quotation marks omitted). 

 In light of these facts, the New Jersey Supreme Court concluded that New Jersey courts could exercise 

jurisdiction over petitioner without contravention of the Due Process Clause. Jurisdiction was proper, in 

that court's view, because the injury occurred in New Jersey; because petitioner knew or reasonably 

should have known “that its products are distributed through a nationwide distribution system that might 

lead to those products being sold in any of the fifty states”; and because petitioner failed to “take some 

reasonable step to prevent the distribution of its products in this State.” Id., at 77, 987 A.2d, at 592. 

 Both the New Jersey Supreme Court's holding and its account of what it called “[t]he stream-of-

commerce doctrine of jurisdiction,” id., at 80, 987 A.2d, at 594, were incorrect, however. This Court's 

Asahi decision may be responsible in part for that court's error regarding the stream of commerce, and 

this case presents an opportunity to provide greater clarity. 

 

II 

 The Due Process Clause protects an individual's right to be deprived of life, liberty, or property only 

by the exercise of lawful power. Cf. Giaccio v. Pennsylvania, 382 U.S. 399, 403, 86 S.Ct. 518, 15 

L.Ed.2d 447 (1966) (The Clause “protect[s] a person against having the Government impose burdens 

upon him except in accordance with the valid laws of the land”). This is no less true with respect to the 

power of a sovereign to resolve disputes through judicial process than with respect to the power of a 

sovereign to prescribe rules of conduct for those within its sphere. See Steel Co. v. Citizens for Better 

Environment, 523 U.S. 83, 94, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998) (“Jurisdiction is power to declare 

the law”). As a general rule, neither statute nor judicial decree may bind strangers to the State. Cf. 

Burnham v. Superior Court of Cal., County of Marin, 495 U.S. 604, 608–609, 110 S.Ct. 2105, 109 

L.Ed.2d 631 (1990) (opinion of SCALIA, J.) (invoking “the phrase coram non judice, ‘before a person 

not a judge’ – meaning, in effect, that the proceeding in question was not a judicial proceeding because 

lawful judicial authority was not present, and could therefore not yield a judgment”) 

 A court may subject a defendant to judgment only when the defendant has sufficient contacts with 

the sovereign “such that the maintenance of the suit does not offend ‘traditional notions of fair play and 

substantial justice.’” International Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed. 

95 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463, 61 S.Ct. 339, 85 L.Ed. 278 (1940)). Freeform 

notions of fundamental fairness divorced from traditional practice cannot transform a judgment rendered 

in the absence of authority into law. As a general rule, the sovereign's exercise of power requires some 

act by which the defendant “purposefully avails itself of the privilege of conducting activities within the 

forum State, thus invoking the benefits and protections of its laws,” Hanson, 357 U.S., at 253, 78 S.Ct. 

1228, though in some cases, as with an intentional tort, the defendant might well fall within the State's 
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authority by reason of his attempt to obstruct its laws. In products-liability cases like this one, it is the 

defendant's purposeful availment that makes jurisdiction consistent with “traditional notions of fair play 

and substantial justice.” 

 A person may submit to a State's authority in a number of ways. There is, of course, explicit consent. 

E.g., Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 703, 102 S.Ct. 

2099, 72 L.Ed.2d 492 (1982). Presence within a State at the time suit commences through service of 

process is another example. See Burnham, supra. Citizenship or domicile –or, by analogy, incorporation 

or principal place of business for corporations – also indicates general submission to a State's powers. 

Goodyear Dunlop Tires Operations, S.A. v. Brown, post, p. 2854. Each of these examples reveals 

circumstances, or a course of conduct, from which it is proper to infer an intention to benefit from and 

thus an intention to submit to the laws of the forum State. Cf. Burger King Corp. v. Rudzewicz, 471 U.S. 

462, 476, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1985). These examples support exercise of the general 

jurisdiction of the State's courts and allow the State to resolve both matters that originate within the State 

and those based on activities and events elsewhere. Helicopteros Nacionales de Colombia, S.A. v. Hall, 

466 U.S. 408, 414, and n. 9, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984). By contrast, those who live or 

operate primarily outside a State have a due process right not to be subjected to judgment in its courts 

as a general matter. 

 There is also a more limited form of submission to a State's authority for disputes that “arise out of 

or are connected with the activities within the state.” International Shoe Co., supra, at 319, 66 S.Ct. 154. 

Where a defendant “purposefully avails itself of the privilege of conducting activities within the forum 

State, thus invoking the benefits and protections of its laws,” Hanson, supra, at 253, 78 S.Ct. 1228, it 

submits to the judicial power of an otherwise foreign sovereign to the extent that power is exercised in 

connection with the defendant's activities touching on the State. In other words, submission through 

contact with and activity directed at a sovereign may justify specific jurisdiction “in a suit arising out of 

or related to the defendant's contacts with the forum.” Helicopteros, supra, at 414, n. 8, 104 S.Ct. 1868; 

see also Goodyear, post, at 2850-2851. 

 The imprecision arising from Asahi, for the most part, results from its statement of the relation 

between jurisdiction and the “stream of commerce.” The stream of commerce, like other metaphors, has 

its deficiencies as well as its utility. It refers to the movement of goods from manufacturers through 

distributors to consumers, yet beyond that descriptive purpose its meaning is far from exact. This Court 

has stated that a defendant's placing goods into the stream of commerce “with the expectation that they 

will be purchased by consumers within the forum State” may indicate purposeful availment. World-Wide 

Volkswagen Corp. v. Woodson, 444 U.S. 286, 298, 100 S.Ct. 559, 62 L.Ed.2d 490 (1980) (finding that 

expectation lacking). But that statement does not amend the general rule of personal jurisdiction. It 

merely observes that a defendant may in an appropriate case be subject to jurisdiction without entering 

the forum – itself an unexceptional proposition – as where manufacturers or distributors “seek to serve” 

a given State's market. Id., at 295, 100 S.Ct. 559. The principal inquiry in cases of this sort is whether 

the defendant's activities manifest an intention to submit to the power of a sovereign. In other words, the 

defendant must “purposefully avai[l] itself of the privilege of conducting activities within the forum 

State, thus invoking the benefits and protections of its laws.” Hanson, supra, at 253, 78 S.Ct. 1228; 

Insurance Corp., supra, at 704–705, 102 S.Ct. 2099 (“[A]ctions of the defendant may amount to a legal 

submission to the jurisdiction of the court”). Sometimes a defendant does so by sending its goods rather 

than its agents. The defendant's transmission of goods permits the exercise of jurisdiction only where 

the defendant can be said to have targeted the forum; as a general rule, it is not enough that the defendant 

might have predicted that its goods will reach the forum State. 
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 In Asahi, an opinion by Justice Brennan for four Justices outlined a different approach. It discarded 

the central concept of sovereign authority in favor of considerations of fairness and foreseeability. As 

that concurrence contended, “jurisdiction premised on the placement of a product into the stream of 

commerce [without more] is consistent with the Due Process Clause,” for “[a]s long as a participant in 

this process is aware that the final product is being marketed in the forum State, the possibility of a 

lawsuit there cannot come as a surprise.” 480 U.S., at 117, 107 S.Ct. 1026 (opinion concurring in part 

and concurring in judgment). It was the premise of the concurring opinion that the defendant's ability to 

anticipate suit renders the assertion of jurisdiction fair. In this way, the opinion made foreseeability the 

touchstone of jurisdiction. 

 The standard set forth in Justice Brennan's concurrence was rejected in an opinion written by Justice 

O'Connor; but the relevant part of that opinion, too, commanded the assent of only four Justices, not a 

majority of the Court. That opinion stated: “The ‘substantial connection’ between the defendant and the 

forum State necessary for a finding of minimum contacts must come about by an action of the defendant 

purposefully directed toward the forum State. The placement of a product into the stream of commerce, 

without more, is not an act of the defendant purposefully directed toward the forum State.” Id., at 112, 

107 S.Ct. 1026 (emphasis deleted; citations omitted). 

 Since Asahi was decided, the courts have sought to reconcile the competing opinions. But Justice 

Brennan's concurrence, advocating a rule based on general notions of fairness and foreseeability, is 

inconsistent with the premises of lawful judicial power. This Court's precedents make clear that it is the 

defendant's actions, not his expectations, that empower a State's courts to subject him to judgment. 

 The conclusion that jurisdiction is in the first instance a question of authority rather than fairness 

explains, for example, why the principal opinion in Burnham “conducted no independent inquiry into 

the desirability or fairness” of the rule that service of process within a State suffices to establish 

jurisdiction over an otherwise foreign defendant. 495 U.S., at 621, 110 S.Ct. 2105. As that opinion 

explained, “[t]he view developed early that each State had the power to hale before its courts any 

individual who could be found within its borders.” Id., at 610, 110 S.Ct. 2105. Furthermore, were general 

fairness considerations the touchstone of jurisdiction, a lack of purposeful availment might be excused 

where carefully crafted judicial procedures could otherwise protect the defendant's interests, or where 

the plaintiff would suffer substantial hardship if forced to litigate in a foreign forum. That such 

considerations have not been deemed controlling is instructive. See, e.g., World-Wide Volkswagen, 

supra, at 294, 100 S.Ct. 559. 

 Two principles are implicit in the foregoing. First, personal jurisdiction requires a forum-by-forum, 

or sovereign-by-sovereign, analysis. The question is whether a defendant has followed a course of 

conduct directed at the society or economy existing within the jurisdiction of a given sovereign, so that 

the sovereign has the power to subject the defendant to judgment concerning that conduct. Personal 

jurisdiction, of course, restricts “judicial power not as a matter of sovereignty, but as a matter of 

individual liberty,” for due process protects the individual's right to be subject only to lawful power. 

Insurance Corp., 456 U.S., at 702, 102 S.Ct. 2099. But whether a judicial judgment is lawful depends 

on whether the sovereign has authority to render it. 

 The second principle is a corollary of the first. Because the United States is a distinct sovereign, a 

defendant may in principle be subject to the jurisdiction of the courts of the United States but not of any 

particular State. This is consistent with the premises and unique genius of our Constitution. Ours is “a 

legal system unprecedented in form and design, establishing two orders of government, each with its 

own direct relationship, its own privity, its own set of mutual rights and obligations to the people who 

sustain it and are governed by it.” U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 838, 115 S.Ct. 1842, 

131 L.Ed.2d 881 (1995) (KENNEDY, J., concurring). For jurisdiction, a litigant may have the requisite 
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relationship with the United States Government but not with the government of any individual State. 

That would be an exceptional case, however. If the defendant is a domestic domiciliary, the courts of its 

home State are available and can exercise general jurisdiction. And if another State were to assert 

jurisdiction in an inappropriate case, it would upset the federal balance, which posits that each State has 

a sovereignty that is not subject to unlawful intrusion by other States. Furthermore, foreign corporations 

will often target or concentrate on particular States, subjecting them to specific jurisdiction in those 

forums. 

 It must be remembered, however, that although this case and Asahi both involve foreign 

manufacturers, the undesirable consequences of Justice Brennan's approach are no less significant for 

domestic producers. The owner of a small Florida farm might sell crops to a large nearby distributor, for 

example, who might then distribute them to grocers across the country. If foreseeability were the 

controlling criterion, the farmer could be sued in Alaska or any number of other States' courts without 

ever leaving town. And the issue of foreseeability may itself be contested so that significant expenses 

are incurred just on the preliminary issue of jurisdiction. Jurisdictional rules should avoid these costs 

whenever possible. 

 The conclusion that the authority to subject a defendant to judgment depends on purposeful availment, 

consistent with Justice O'Connor's opinion in Asahi, does not by itself resolve many difficult questions 

of jurisdiction that will arise in particular cases. The defendant's conduct and the economic realities of 

the market the defendant seeks to serve will differ across cases, and judicial exposition will, in common-

law fashion, clarify the contours of that principle. 

 

III 

 In this case, petitioner directed marketing and sales efforts at the United States. It may be that, 

assuming it were otherwise empowered to legislate on the subject, the Congress could authorize the 

exercise of jurisdiction in appropriate courts. That circumstance is not presented in this case, however, 

and it is neither necessary nor appropriate to address here any constitutional concerns that might be 

attendant to that exercise of power. See Asahi, 480 U.S., at 113, 107 S.Ct. 1026, n. Nor is it necessary 

to determine what substantive law might apply were Congress to authorize jurisdiction in a federal court 

in New Jersey. See Hanson, 357 U.S., at 254, 78 S.Ct. 1228 (“The issue is personal jurisdiction, not 

choice of law”). A sovereign's legislative authority to regulate conduct may present considerations 

different from those presented by its authority to subject a defendant to judgment in its courts. Here the 

question concerns the authority of a New Jersey state court to exercise jurisdiction, so it is petitioner's 

purposeful contacts with New Jersey, not with the United States, that alone are relevant. 

 Respondent has not established that J. McIntyre engaged in conduct purposefully directed at New 

Jersey. Recall that respondent's claim of jurisdiction centers on three facts: The distributor agreed to sell 

J. McIntyre's machines in the United States; J. McIntyre officials attended trade shows in several States 

but not in New Jersey; and up to four machines ended up in New Jersey. The British manufacturer had 

no office in New Jersey; it neither paid taxes nor owned property there; and it neither advertised in, nor 

sent any employees to, the State. Indeed, after discovery the trial court found that the “defendant does 

not have a single contact with New Jersey short of the machine in question ending up in this state.” App. 

to Pet. for Cert. 130a. These facts may reveal an intent to serve the U.S. market, but they do not show 

that J. McIntyre purposefully availed itself of the New Jersey market. 

 It is notable that the New Jersey Supreme Court appears to agree, for it could “not find that J. McIntyre 

had a presence or minimum contacts in this State – in any jurisprudential sense – that would justify a 

New Jersey court to exercise jurisdiction in this case.” 201 N.J., at 61, 987 A.2d, at 582. The court 
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nonetheless held that petitioner could be sued in New Jersey based on a “stream-of-commerce theory of 

jurisdiction.” Ibid. As discussed, however, the stream-of-commerce metaphor cannot supersede either 

the mandate of the Due Process Clause or the limits on judicial authority that Clause ensures. The New 

Jersey Supreme Court also cited “significant policy reasons” to justify its holding, including the State's 

“strong interest in protecting its citizens from defective products.” Id., at 75, 987 A.2d, at 590. That 

interest is doubtless strong, but the Constitution commands restraint before discarding liberty in the name 

of expediency. 

* * * 

 Due process protects petitioner's right to be subject only to lawful authority. At no time did petitioner 

engage in any activities in New Jersey that reveal an intent to invoke or benefit from the protection of 

its laws. New Jersey is without power to adjudge the rights and liabilities of J. McIntyre, and its exercise 

of jurisdiction would violate due process. The contrary judgment of the New Jersey Supreme Court is 

Reversed. 

– – – – – – –  

 

 JUSTICE BREYER, with whom JUSTICE ALITO joins, concurring in the judgment. 

 The Supreme Court of New Jersey adopted a broad understanding of the scope of personal jurisdiction 

based on its view that “[t]he increasingly fast-paced globalization of the world economy has removed 

national borders as barriers to trade.” Nicastro v. McIntyre Machinery America, Ltd., 201 N.J. 48, 52, 

987 A.2d 575, 577 (2010). I do not doubt that there have been many recent changes in commerce and 

communication, many of which are not anticipated by our precedents. But this case does not present any 

of those issues. So I think it unwise to announce a rule of broad applicability without full consideration 

of the modern-day consequences. 

 In my view, the outcome of this case is determined by our precedents. Based on the facts found by 

the New Jersey courts, respondent Robert Nicastro failed to meet his burden to demonstrate that it was 

constitutionally proper to exercise jurisdiction over petitioner J. McIntyre Machinery, Ltd. (British 

Manufacturer), a British firm that manufactures scrap-metal machines in Great Britain and sells them 

through an independent distributor in the United States (American Distributor). On that basis, I agree 

with the plurality that the contrary judgment of the Supreme Court of New Jersey should be reversed. 

 

I 

 In asserting jurisdiction over the British Manufacturer, the Supreme Court of New Jersey relied most 

heavily on three primary facts as providing constitutionally sufficient “contacts” with New Jersey, 

thereby making it fundamentally fair to hale the British Manufacturer before its courts: (1) The American 

Distributor on one occasion sold and shipped one machine to a New Jersey customer, namely, Mr. 

Nicastro's employer, Mr. Curcio; (2) the British Manufacturer permitted, indeed wanted, its independent 

American Distributor to sell its machines to anyone in America willing to buy them; and (3) 

representatives of the British Manufacturer attended trade shows in “such cities as Chicago, Las Vegas, 

New Orleans, Orlando, San Diego, and San Francisco.” Id., at 54–55, 987 A.2d, at 578–579. In my view, 

these facts do not provide contacts between the British firm and the State of New Jersey constitutionally 

sufficient to support New Jersey's assertion of jurisdiction in this case. 
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 None of our precedents finds that a single isolated sale, even if accompanied by the kind of sales 

effort indicated here, is sufficient. Rather, this Court's previous holdings suggest the contrary. The Court 

has held that a single sale to a customer who takes an accident-causing product to a different State (where 

the accident takes place) is not a sufficient basis for asserting jurisdiction. See World-Wide Volkswagen 

Corp. v. Woodson, 444 U.S. 286, 100 S.Ct. 559, 62 L.Ed.2d 490 (1980). And the Court, in separate 

opinions, has strongly suggested that a single sale of a product in a State does not constitute an adequate 

basis for asserting jurisdiction over an out-of-state defendant, even if that defendant places his goods in 

the stream of commerce, fully aware (and hoping) that such a sale will take place. See Asahi Metal 

Industry Co. v. Superior Court of Cal., Solano Cty., 480 U.S. 102, 111, 112, 107 S.Ct. 1026, 94 L.Ed.2d 

92 (1987) (opinion of O'CONNOR, J.) (requiring “something more” than simply placing “a product into 

the stream of commerce,” even if defendant is “awar[e]” that the stream “may or will sweep the product 

into the forum State”); id., at 117, 107 S.Ct. 1026 (BRENNAN, J., concurring in part and concurring in 

judgment) (jurisdiction should lie where a sale in a State is part of “the regular and anticipated flow” of 

commerce into the State, but not where that sale is only an “edd[y],” i.e., an isolated occurrence); id., at 

122, 107 S.Ct. 1026 (STEVENS, J., concurring in part and concurring in judgment) (indicating that “the 

volume, the value, and the hazardous character” of a good may affect the jurisdictional inquiry and 

emphasizing Asahi's “regular course of dealing”). 

 Here, the relevant facts found by the New Jersey Supreme Court show no “regular ... flow” or “regular 

course” of sales in New Jersey; and there is no “something more,” such as special state-related design, 

advertising, advice, marketing, or anything else. Mr. Nicastro, who here bears the burden of proving 

jurisdiction, has shown no specific effort by the British Manufacturer to sell in New Jersey. He has 

introduced no list of potential New Jersey customers who might, for example, have regularly attended 

trade shows. And he has not otherwise shown that the British Manufacturer “purposefully avail[ed] itself 

of the privilege of conducting activities” within New Jersey, or that it delivered its goods in the stream 

of commerce “with the expectation that they will be purchased” by New Jersey users. World-Wide 

Volkswagen, supra, at 297–298, 100 S.Ct. 559 (internal quotation marks omitted). 

 There may well have been other facts that Mr. Nicastro could have demonstrated in support of 

jurisdiction. And the dissent considers some of those facts. See post, at 2795 - 2796 (opinion of 

GINSBURG, J.) (describing the size and scope of New Jersey's scrap-metal business). But the plaintiff 

bears the burden of establishing jurisdiction, and here I would take the facts precisely as the New Jersey 

Supreme Court stated them. Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 

694, 709, 102 S.Ct. 2099, 72 L.Ed.2d 492 (1982); Blakey v. Continental Airlines, Inc., 164 N.J. 38, 71, 

751 A.2d 538, 557 (2000); see 201 N.J., at 54-56, 987 A.2d, at 578-579; App. to Pet. for Cert. 128a-

137a (trial court's “reasoning and finding(s)”). 

 Accordingly, on the record present here, resolving this case requires no more than adhering to our 

precedents. 

 

II 

 I would not go further. Because the incident at issue in this case does not implicate modern concerns, 

and because the factual record leaves many open questions, this is an unsuitable vehicle for making 

broad pronouncements that refashion basic jurisdictional rules. 
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A 

 The plurality seems to state strict rules that limit jurisdiction where a defendant does not “inten[d] to 

submit to the power of a sovereign” and cannot “be said to have targeted the forum.” Ante, at 2788. But 

what do those standards mean when a company targets the world by selling products from its Web site? 

And does it matter if, instead of shipping the products directly, a company consigns the products through 

an intermediary (say, Amazon.com) who then receives and fulfills the orders? And what if the company 

markets its products through popup advertisements that it knows will be viewed in a forum? Those issues 

have serious commercial consequences but are totally absent in this case.  

 

B 

 But though I do not agree with the plurality's seemingly strict no-jurisdiction rule, I am not persuaded 

by the absolute approach adopted by the New Jersey Supreme Court and urged by respondent and his 

amici. Under that view, a producer is subject to jurisdiction for a products-liability action so long as it 

“knows or reasonably should know that its products are distributed through a nationwide distribution 

system that might lead to those products being sold in any of the fifty states.” 201 N.J., at 76-77, 987 

A.2d, at 592 (emphasis added). In the context of this case, I cannot agree. 

 For one thing, to adopt this view would abandon the heretofore accepted inquiry of whether, focusing 

upon the relationship between “the defendant, the forum, and the litigation,” it is fair, in light of the 

defendant's contacts with that forum, to subject the defendant to suit there. Shaffer v. Heitner, 433 U.S. 

186, 204, 97 S.Ct. 2569, 53 L.Ed.2d 683 (1977) (emphasis added). It would ordinarily rest jurisdiction 

instead upon no more than the occurrence of a product-based accident in the forum State. But this Court 

has rejected the notion that a defendant's amenability to suit “travel[s] with the chattel.” World-Wide 

Volkswagen, 444 U.S., at 296, 100 S.Ct. 559. 

 For another, I cannot reconcile so automatic a rule with the constitutional demand for “minimum 

contacts” and “purposefu[l] avail[ment],” each of which rest upon a particular notion of defendant-

focused fairness. Id., at 291, 297, 100 S.Ct. 559 (internal quotation marks omitted). A rule like the New 

Jersey Supreme Court's would permit every State to assert jurisdiction in a products-liability suit against 

any domestic manufacturer who sells its products (made anywhere in the United States) to a national 

distributor, no matter how large or small the manufacturer, no matter how distant the forum, and no 

matter how few the number of items that end up in the particular forum at issue. What might appear fair 

in the case of a large manufacturer which specifically seeks, or expects, an equal-sized distributor to sell 

its product in a distant State might seem unfair in the case of a small manufacturer (say, an Appalachian 

potter) who sells his product (cups and saucers) exclusively to a large distributor, who resells a single 

item (a coffee mug) to a buyer from a distant State (Hawaii). I know too little about the range of these 

or in-between possibilities to abandon in favor of the more absolute rule what has previously been this 

Court's less absolute approach. 

 Further, the fact that the defendant is a foreign, rather than a domestic, manufacturer makes the basic 

fairness of an absolute rule yet more uncertain. I am again less certain than is the New Jersey Supreme 

Court that the nature of international commerce has changed so significantly as to require a new approach 

to personal jurisdiction. 

 It may be that a larger firm can readily “alleviate the risk of burdensome litigation by procuring 

insurance, passing the expected costs on to customers, or, if the risks are too great, severing its 

connection with the State.” World-Wide Volkswagen, supra, at 297, 100 S.Ct. 559. But manufacturers 

come in many shapes and sizes. It may be fundamentally unfair to require a small Egyptian shirt maker, 
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a Brazilian manufacturing cooperative, or a Kenyan coffee farmer, selling its products through 

international distributors, to respond to products-liability tort suits in virtually every State in the United 

States, even those in respect to which the foreign firm has no connection at all but the sale of a single 

(allegedly defective) good. And a rule like the New Jersey Supreme Court suggests would require every 

product manufacturer, large or small, selling to American distributors to understand not only the tort law 

of every State, but also the wide variance in the way courts within different States apply that law. See, 

e.g., Dept. of Justice, Bureau of Justice Statistics Bulletin, Tort Trials and Verdicts in Large Counties, 

2001, p. 11 (reporting percentage of plaintiff winners in tort trials among 46 populous counties, ranging 

from 17.9% (Worcester, Mass.) to 69.1% (Milwaukee, Wis.)). 

 

C 

 At a minimum, I would not work such a change to the law in the way either the plurality or the New 

Jersey Supreme Court suggests without a better understanding of the relevant contemporary commercial 

circumstances. Insofar as such considerations are relevant to any change in present law, they might be 

presented in a case (unlike the present one) in which the Solicitor General participates. Cf. Tr. of Oral 

Arg. in Goodyear Dunlop Tires Operations, S.A. v. Brown, O.T.2010, No. 10–76, pp. 20–22 

(Government declining invitation at oral argument to give its views with respect to issues in this case). 

 This case presents no such occasion, and so I again reiterate that I would adhere strictly to our 

precedents and the limited facts found by the New Jersey Supreme Court. And on those grounds, I do 

not think we can find jurisdiction in this case. Accordingly, though I agree with the plurality as to the 

outcome of this case, I concur only in the judgment of that opinion and not its reasoning. 

 

– – – – – – –  

 

 JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR and JUSTICE KAGAN join, dissenting. 

 A foreign industrialist seeks to develop a market in the United States for machines it manufactures. 

It hopes to derive substantial revenue from sales it makes to United States purchasers. Where in the 

United States buyers reside does not matter to this manufacturer. Its goal is simply to sell as much as it 

can, wherever it can. It excludes no region or State from the market it wishes to reach. But, all things 

considered, it prefers to avoid products liability litigation in the United States. To that end, it engages a 

U.S. distributor to ship its machines stateside. Has it succeeded in escaping personal jurisdiction in a 

State where one of its products is sold and causes injury or even death to a local user? 

 Under this Court's pathmarking precedent in International Shoe Co. v. Washington, 326 U.S. 310, 66 

S.Ct. 154, 90 L.Ed. 95 (1945), and subsequent decisions, one would expect the answer to be 

unequivocally,“No.” But instead, six Justices of this Court, in divergent opinions, tell us that the 

manufacturer has avoided the jurisdiction of our state courts, except perhaps in States where its products 

are sold in sizeable quantities. Inconceivable as it may have seemed yesterday, the splintered majority 

today “turn[s] the clock back to the days before modern long-arm statutes when a manufacturer, to avoid 

being haled into court where a user is injured, need only Pilate-like wash its hands of a product by having 

independent distributors market it.” Weintraub, A Map Out of the Personal Jurisdiction Labyrinth, 28 

U.C. Davis L.Rev. 531, 555 (1995). 
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I 

 On October 11, 2001, a three-ton metal shearing machine severed four fingers on Robert Nicastro's 

right hand. Nicastro v. McIntyre Machinery America, Ltd., 201 N.J. 48, 53, 987 A.2d 575, 577 (2010); 

see App. 6a–8a (Complaint). Alleging that the machine was a dangerous product defectively made, 

Nicastro sought compensation from the machine's manufacturer, J. McIntyre Machinery Ltd. (McIntyre 

UK). Established in 1872 as a United Kingdom corporation, and headquartered in Nottingham, England, 

McIntyre UK “designs, develops and manufactures a complete range of equipment for metal recycling.” 

Id., at 22a, 33a. […] 

 The machine that injured Nicastro, a “McIntyre Model 640 Shear,” sold in the United States for 

$24,900 in 1995, id., at 43a, and features a “massive cutting capacity,” id., at 44a. […]  

 Nicastro operated the 640 Shear in the course of his employment at Curcio Scrap Metal (CSM) in 

Saddle Brook, New Jersey. Id., at 7a, 43a. “New Jersey has long been a hotbed of scrap-metal businesses 

....” See Drake, The Scrap–Heap Rollup Hits New Jersey, Business News New Jersey, June 1, 1998, p. 

1. In 2008, New Jersey recycling facilities processed 2,013,730 tons of scrap iron, steel, aluminum, and 

other metals- more than any other State – outpacing Kentucky, its nearest competitor, by nearly 30 

percent. Von Haaren, Themelis, & Goldstein, The State of Garbage in America, BioCycle, Oct. 2010, p. 

19. 

 CSM's owner, Frank Curcio, “first heard of [McIntyre UK's] machine while attending an Institute of 

Scrap Metal Industries [ (ISRI) ] convention in Las Vegas in 1994 or 1995, where [McIntyre UK] was 

an exhibitor.” App. 78a. […] ISRI “presents the world's largest scrap recycling industry trade show each 

year.” Id., at 47a. […] Exhibitors who are ISRI members pay $3,000 for 10' x 10' booth space. Id., at 

48a–49a.1 

 McIntyre UK representatives attended every ISRI convention from 1990 through 2005. Id., at 114a–

115a. These annual expositions were held in diverse venues across the United States […]  

 Although McIntyre UK's U.S. sales figures are not in the record, it appears that for several years in 

the 1990's, earnings from sales of McIntyre UK products in the United States “ha[d] been good” in 

comparison to “the rest of the world.” Id., at 136a (Letter from Sally Johnson, McIntyre UK's Managing 

Director, to Gary and Mary Gaither, officers of McIntyre UK's exclusive distributor in the United States 

(Jan. 13, 1999)). […] 

 From at least 1995 until 2001, McIntyre UK retained an Ohio-based company, McIntyre Machinery 

America, Ltd. (McIntyre America), “as its exclusive distributor for the entire United States.” Nicastro 

v. McIntyre Machinery America, Ltd., 399 N.J.Super. 539, 558, 945 A.2d 92, 104 (App.2008).2 Though 

similarly named, the two companies were separate and independent entities with “no commonality of 

ownership or management.” Id., at 545, 945 A.2d, at 95. […] 

 In a November 23, 1999 letter to McIntyre America, McIntyre UK's president spoke plainly about 

the manufacturer's objective in authorizing the exclusive distributorship: “All we wish to do is sell our 

products in the [United] States – and get paid!” Id., at 134a. […]  

                                                      
1 New Jersey is home to nearly 100 ISRI members. See Institute of Scrap Recycling Industries, Inc., Member Directory, 

http:// www. isri. org/ imis15_prod/core/directory.aspx (as visited June 24, 2011, and available in Clerk of Court's case 

file). 
2 McIntyre America filed for bankruptcy in 2001, is no longer operating, and has not participated in this lawsuit. Brief for 

Petitioner 3. After “the demise of ... McIntyre America,” McIntyre UK authorized a Texas-based company to serve as 

exclusive United States distributor of McIntyre UK shears. App. 52a–53a. 
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 Over the years, McIntyre America distributed several McIntyre UK products to U.S. customers […]. 

In promoting McIntyre UK's products at conventions and demonstration sites and in trade journal 

advertisements, McIntyre America looked to McIntyre UK for direction and guidance. […] McIntyre 

UK never instructed its distributor to avoid certain States or regions of the country; rather, as just noted, 

the manufacturer engaged McIntyre America to attract customers “from anywhere in the United States.” 

App. 161a. 

 In sum, McIntyre UK's regular attendance and exhibitions at ISRI conventions was surely a 

purposeful step to reach customers for its products “anywhere in the United States.” At least as 

purposeful was McIntyre UK's engagement of McIntyre America as the conduit for sales of McIntyre 

UK's machines to buyers “throughout the United States.” Given McIntyre UK's endeavors to reach and 

profit from the United States market as a whole, Nicastro's suit, I would hold, has been brought in a 

forum entirely appropriate for the adjudication of his claim. He alleges that McIntyre UK's shear machine 

was defectively designed or manufactured and, as a result, caused injury to him at his workplace. The 

machine arrived in Nicastro's New Jersey workplace not randomly or fortuitously, but as a result of the 

U.S. connections and distribution system that McIntyre UK deliberately arranged.3 On what sensible 

view of the allocation of adjudicatory authority could the place of Nicastro's injury within the United 

States be deemed off limits for his products liability claim against a foreign manufacturer who targeted 

the United States (including all the States that constitute the Nation) as the territory it sought to develop? 

II 

 A few points on which there should be no genuine debate bear statement at the outset. First, all agree, 

McIntyre UK surely is not subject to general (all-purpose) jurisdiction in New Jersey courts, for that 

foreign-country corporation is hardly “at home” in New Jersey. See Goodyear Dunlop Tires Operations, 

S.A. v. Brown, post, at 2850-2851, 2854-2857. The question, rather, is one of specific jurisdiction, which 

turns on an “affiliatio[n] between the forum and the underlying controversy.” Goodyear Dunlop, post, 

at 2851 (quoting von Mehren & Trautman, Jurisdiction to Adjudicate: A Suggested Analysis, 79 Harv. 

L.Rev. 1121, 1136 (1966) (hereinafter von Mehren & Trautman); internal quotation marks omitted) […]. 

 Second, no issue of the fair and reasonable allocation of adjudicatory authority among States of the 

United States is present in this case. New Jersey's exercise of personal jurisdiction over a foreign 

manufacturer whose dangerous product caused a workplace injury in New Jersey does not tread on the 

domain, or diminish the sovereignty, of any sister State. Indeed, among States of the United States, the 

State in which the injury occurred would seem most suitable for litigation of a products liability tort 

claim. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 S.Ct. 559, 62 L.Ed.2d 

490 (1980) […]  

 Third, the constitutional limits on a state court's adjudicatory authority derive from considerations of 

due process, not state sovereignty. […]  

 Finally, in International Shoe itself, and decisions thereafter, the Court has made plain that legal 

fictions, notably “presence” and “implied consent,” should be discarded, for they conceal the actual 

bases on which jurisdiction rests. See 326 U.S., at 316, 318, 66 S.Ct. 154; Hutchinson v. Chase & Gilbert, 

45 F.2d 139, 141 (CA2 1930) (L.HAND, J.) (“nothing is gained by [resort to words that] concea[l] what 

                                                      
3 McIntyre UK resisted Nicastro's efforts to determine whether other McIntyre machines had been sold to New Jersey 

customers. See id., at 100a-101a. McIntyre did allow that McIntyre America “may have resold products it purchased from 

[McIntyre UK] to a buyer in New Jersey,” id., at 117a, but said it kept no record of the ultimate destination of machines it 

shipped to its distributor, ibid. A private investigator engaged by Nicastro found at least one McIntyre UK machine, of 

unspecified type, in use in New Jersey. Id., at 140a–144a. But McIntyre UK objected that the investigator's report was 

“unsworn and based upon hearsay.” Reply Brief 10. Moreover, McIntyre UK maintained, no evidence showed that the 

machine the investigator found in New Jersey had been “sold into [that State].” Ibid. 
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we do”). “[T]he relationship among the defendant, the forum, and the litigation” determines whether due 

process permits the exercise of personal jurisdiction over a defendant, Shaffer, 433 U.S., at 204, 97 S.Ct. 

2569, and “fictions of implied consent” or “corporate presence” do not advance the proper inquiry, id., 

at 202, 97 S.Ct. 2569. […]  

 Whatever the state of academic debate over the role of consent in modern jurisdictional doctrines,4 

the plurality's notion that consent is the animating concept draws no support from controlling decisions 

of this Court. Quite the contrary, the Court has explained, a forum can exercise jurisdiction when its 

contacts with the controversy are sufficient; invocation of a fictitious consent, the Court has repeatedly 

said, is unnecessary and unhelpful. See, e.g., Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472, 105 

S.Ct. 2174, 85 L.Ed.2d 528 (1985) (Due Process Clause permits “forum ... to assert specific jurisdiction 

over an out-of-state defendant who has not consented to suit there”); McGee v. International Life Ins.Co., 

355 U.S. 220, 222, 78 S.Ct. 199, 2 L.Ed.2d 223 (1957) (“[T]his Court [has] abandoned ‘consent,’ ‘doing 

business,’ and ‘presence’ as the standard for measuring the extent of state judicial power over [out-of-

state] corporations.”).5  

III 

 This case is illustrative of marketing arrangements for sales in the United States common in today's 

commercial world.6 A foreign-country manufacturer engages a U.S. company to promote and distribute 

the manufacturer's products, not in any particular State, but anywhere and everywhere in the United 

States the distributor can attract purchasers. The product proves defective and injures a user in the State 

where the user lives or works. Often, as here, the manufacturer will have liability insurance covering 

personal injuries caused by its products. See Cupp, Redesigning Successor Liability, 1999 U. Ill. L.Rev. 

845, 870–871 (noting the ready availability of products liability insurance for manufacturers and citing 

a study showing, “between 1986 and 1996, [such] insurance cost manufacturers, on average, only sixteen 

cents for each $100 of product sales”); App. 129–130. 

 When industrial accidents happen, a long-arm statute in the State where the injury occurs generally 

permits assertion of jurisdiction, upon giving proper notice, over the foreign manufacturer. For example, 

the State's statute might provide, as does New York's long-arm statute, for the “exercise [of] personal 

jurisdiction over any non-domiciliary ... who ... 

“commits a tortious act without the state causing injury to person or property within the state, ... if he 

... expects or should reasonably expect the act to have consequences in the state and derives 

                                                      
4 Compare Brilmayer, Rights, Fairness, and Choice of Law, 98 Yale L.J. 1277, 1304–1306 (1989) (hereinafter Brilmayer) 

(criticizing as circular jurisdictional theories founded on “consent” or “[s]ubmission to state authority”), Perdue, Personal 

Jurisdiction and the Beetle in the Box, 32 Boston College L.Rev. 529, 536–544 (1991) (same), with Trangsrud, The Federal 

Common Law of Personal Jurisdiction, 57 Geo. Wash. L.Rev. 849, 884–885 (1989) (endorsing a consent-based doctrine of 

personal jurisdiction), Epstein, Consent, Not Power, as the Basis of Jurisdiction, 2001 U. Chi. Legal Forum 1, 2, 30–32 

(urging that “the consent principle neatly explains the dynamics of many of our jurisdictional doctrines,” but recognizing that 

in tort cases, the victim ordinarily should be able to sue in the place where the harm occurred). 
5 But see ante, at 2786 – 2789 (plurality opinion) (maintaining that a forum may be fair and reasonable, based on its links to 

the episode in suit, yet off limits because the defendant has not submitted to the State's authority). The plurality's notion that 

jurisdiction over foreign corporations depends upon the defendant's “submission,” ante, at 2787 –2788, seems scarcely 

different from the long-discredited fiction of implied consent. It bears emphasis that a majority of this Court's members do 

not share the plurality's view. 
6 Last year, the United States imported nearly 2 trillion dollars in foreign goods. Census Bureau, U.S. International Trade in 

Goods and Services (Apr.2011), p. 1, http://www.census.gov/foreign-trade/ Press-Release/current_ press_ release/ft 900.pdf 

(as visited June 24, 2011, and in Clerk of Court's case file). Capital goods, such as the metal shear machine that injured 

Nicastro, accounted for almost 450 billion dollars in imports for 2010. Id., at 6. New Jersey is the fourth-largest destination 

for manufactured commodities imported into the United States, after California, Texas, and New York. Id., FT-900 

Supplement, p. 3. 
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substantial revenue from interstate or international commerce.” N.Y. Civ. Prac. Law Ann. § 

302(a)(3)(ii) (West 2008).7 

Or, the State might simply provide, as New Jersey does, for the exercise of jurisdiction “consistent with 

due process of law.” N.J. Ct. Rule 4:4–4(b)(1) (2011).8 

 The modern approach to jurisdiction over corporations and other legal entities, ushered in by 

International Shoe, gave prime place to reason and fairness. Is it not fair and reasonable, given the mode 

of trading of which this case is an example, to require the international seller to defend at the place its 

products cause injury?9 Do not litigational convenience10 and choice-of-law considerations11 point in 

that direction? On what measure of reason and fairness can it be considered undue to require McIntyre 

UK to defend in New Jersey as an incident of its efforts to develop a market for its industrial machines 

anywhere and everywhere in the United States?12 Is not the burden on McIntyre UK to defend in New 

Jersey fair, i.e., a reasonable cost of transacting business internationally, in comparison to the burden on 

Nicastro to go to Nottingham, England to gain recompense for an injury he sustained using McIntyre's 

product at his workplace in Saddle Brook, New Jersey? 

 McIntyre UK dealt with the United States as a single market. Like most foreign manufacturers, it was 

concerned not with the prospect of suit in State X as opposed to State Y, but rather with its subjection to 

suit anywhere in the United States. See Hay, Judicial Jurisdiction Over Foreign – Country Corporate 

Defendants – Comments on Recent Case Law, 63 Ore. L.Rev. 431, 433 (1984) (hereinafter Hay). […]  

 In sum, McIntyre UK, by engaging McIntyre America to promote and sell its machines in the United 

States, “purposefully availed itself “ of the United States market nationwide, not a market in a single 

State or a discrete collection of States. McIntyre UK thereby availed itself of the market of all States in 

which its products were sold by its exclusive distributor. “Th[e] ‘purposeful availment’ requirement,” 

this Court has explained, simply “ensures that a defendant will not be haled into a jurisdiction solely as 

a result of ‘random,’ ‘fortuitous,’ or ‘attenuated’ contacts.” Burger King, 471 U.S., at 475, 105 S.Ct. 

2174. Adjudicatory authority is appropriately exercised where “actions by the defendant himself” give 

rise to the affiliation with the forum. Ibid. How could McIntyre UK not have intended, by its actions 

targeting a national market, to sell products in the fourth largest destination for imports among all States 

                                                      
7 This provision was modeled in part on the Uniform Interstate and International Procedure Act. See N.Y. Legislative Doc. 

90, Judicial Conference of the State of New York, 11th Annual Report 132–147 (1966). Connecticut's long-arm statute also 

uses the “derives substantial revenue from interstate or international commerce” formulation. See Conn. Gen.Stat. § 52–

59b(a) (2011). 
8 State long-arm provisions allow the exercise of jurisdiction subject only to a due process limitation in Alabama, Arkansas, 

California, Colorado, Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, Michigan, Minnesota, 

Missouri, Nevada, North Dakota, Oregon, Pennsylvania, Puerto Rico, South Carolina, South Dakota, Tennessee, Texas, Utah, 

Washington, and West Virginia. 4 C. Wright & A. Miller, Federal Practice & Procedure § 1068, pp. 577–578, n. 12 (3d 

ed.2002). 
9 The plurality objects to a jurisdictional approach “divorced from traditional practice.” Ante, at 2787. But “the fundamental 

transformation of our national economy,” this Court has recognized, warrants enlargement of “the permissible scope of state 

jurisdiction over foreign corporations and other nonresidents.” McGee v. International Life Ins. Co., 355 U.S. 220, 222–223, 

78 S.Ct. 199, 2 L.Ed.2d 223 (1957). 
10 See von Mehren & Trautman 1167 (“[C]onsiderations of litigational convenience, particularly with respect to the taking 

of evidence, tend in accident cases to point insistently to the community in which the accident occurred.”). 
11 Historically, “tort cases were governed by the place where the last act giving rise to a claim occurred—that is, the place of 

injury.” Brilmayer 1291–1292. Even as many jurisdictions have modified the traditional rule of lex loci delicti, the location 

of injury continues to hold sway in choice-of-law analysis in tort cases. See generally Whytock, Myth of Mess? International 

Choice of Law in Action, 84 N.Y.U.L.Rev. 719 (2009). 
12 The plurality suggests that the Due Process Clause might permit a federal district court in New Jersey, sitting in diversity 

and applying New Jersey law, to adjudicate McIntyre UK's liability to Nicastro. See ante, at 2790 – 2791. In other words, 

McIntyre UK might be compelled to bear the burden of traveling to New Jersey and defending itself there under New Jersey's 

products liability law, but would be entitled to federal adjudication of Nicastro's state-law claim. I see no basis in the Due 

Process Clause for such a curious limitation. 
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of the United States and the largest scrap metal market? See supra, at 2795 – 2796, 2799, n. 6. But see 

ante, at 2790 –2791 (plurality opinion) (manufacturer's purposeful efforts to sell its products nationwide 

are “not ... relevant” to the personal jurisdiction inquiry). 

 Courts, both state and federal, confronting facts similar to those here, have rightly rejected the 

conclusion that a manufacturer selling its products across the USA may evade jurisdiction in any and all 

States, including the State where its defective product is distributed and causes injury. They have held, 

instead, that it would undermine principles of fundamental fairness to insulate the foreign manufacturer 

from accountability in court at the place within the United States where the manufacturer's products 

caused injury. See, e.g., Tobin v. Astra Pharmaceutical Prods., Inc., 993 F.2d 528, 544 (CA6 1993); A. 

Uberti & C. v. Leonardo, 181 Ariz. 565, 573, 892 P.2d 1354, 1362 (1995).13 

 

IV 

A 

 While this Court has not considered in any prior case the now-prevalent pattern presented here – a 

foreign-country manufacturer enlisting a U.S. distributor to develop a market in the United States for the 

manufacturer's products – none of the Court's decisions tug against the judgment made by the New Jersey 

Supreme Court. McIntyre contends otherwise, citing World-Wide Volkswagen, and Asahi Metal Industry 

Co. v. Superior Court of Cal., Solano Cty., 480 U.S. 102, 107 S.Ct. 1026, 94 L.Ed.2d 92 (1987). 

 World–Wide Volkswagen concerned a New York car dealership that sold solely in the New York 

market, and a New York distributor who supplied retailers in three States only: New York, Connecticut, 

and New Jersey. 444 U.S., at 289, 100 S.Ct. 559. New York residents had purchased an Audi from the 

New York dealer and were driving the new vehicle through Oklahoma en route to Arizona. On the road 

in Oklahoma, another car struck the Audi in the rear, causing a fire which severely burned the Audi's 

occupants. Id., at 288, 100 S.Ct. 559. Rejecting the Oklahoma courts' assertion of jurisdiction over the 

New York dealer and distributor, this Court observed that the defendants had done nothing to serve the 

market for cars in Oklahoma. Id., at 295-298, 100 S.Ct. 559. Jurisdiction, the Court held, could not be 

based on the customer's unilateral act of driving the vehicle to Oklahoma. Id., at 298, 100 S.Ct. 559; see 

Asahi, 480 U.S., at 109, 107 S.Ct. 1026 (opinion of O'CONNOR, J.) (World-Wide Volkswagen “rejected 

the assertion that a consumer's unilateral act of bringing the defendant's product into the forum State was 

a sufficient constitutional basis for personal jurisdiction over the defendant”). 

 Notably, the foreign manufacturer of the Audi in World-Wide Volkswagen did not object to the 

jurisdiction of the Oklahoma courts and the U.S. importer abandoned its initially stated objection. 444 

U.S., at 288, and n. 3, 100 S.Ct. 559. And most relevant here, the Court's opinion indicates that an 

objection to jurisdiction by the manufacturer or national distributor would have been unavailing. […]  

 Asahi arose out of a motorcycle accident in California. Plaintiff, a California resident injured in the 

accident, sued the Taiwanese manufacturer of the motorcycle's tire tubes, claiming that defects in its 

product caused the accident. The tube manufacturer cross-claimed against Asahi, the Japanese maker of 

the valve assembly, and Asahi contested the California courts' jurisdiction. By the time the case reached 

this Court, the injured plaintiff had settled his case and only the indemnity claim by the Taiwanese 

company against the Japanese valve-assembly manufacturer remained. 

 The decision was not a close call. The Court had before it a foreign plaintiff, the Taiwanese 

manufacturer, and a foreign defendant, the Japanese valve-assembly maker, and the indemnification 

                                                      
13 For a more complete set of examples, see Appendix, infra, at 2804-2806 [not handed out in class]. 
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dispute concerned a transaction between those parties that occurred abroad. All agreed on the bottom 

line: The Japanese valve-assembly manufacturer was not reasonably brought into the California courts 

to litigate a dispute with another foreign party over a transaction that took place outside the United States. 

 Given the confines of the controversy, the dueling opinions of Justice Brennan and Justice O'Connor 

were hardly necessary. How the Court would have “estimate[d] ... the inconveniences,” see International 

Shoe, 326 U.S., at 317, 66 S.Ct. 154 (internal quotation marks omitted), had the injured Californian 

originally sued Asahi is a debatable question. Would this Court have given the same weight to the 

burdens on the foreign defendant had those been counterbalanced by the burdens litigating in Japan 

imposed on the local California plaintiff? Cf. Calder v. Jones, 465 U.S. 783, 788, 104 S.Ct. 1482, 79 

L.Ed.2d 804 (1984) (a plaintiff's contacts with the forum “may be so manifold as to permit jurisdiction 

when it would not exist in their absence”). 

 In any event, Asahi, unlike McIntyre UK, did not itself seek out customers in the United States, it 

engaged no distributor to promote its wares here, it appeared at no tradeshows in the United States, and, 

of course, it had no Web site advertising its products to the world. Moreover, Asahi was a component-

part manufacturer with “little control over the final destination of its products once they were delivered 

into the stream of commerce.” A. Uberti, 181 Ariz., at 572, 892 P.2d, at 1361. It was important to the 

Court in Asahi that “those who use Asahi components in their final products, and sell those products in 

California, [would be] subject to the application of California tort law.” 480 U.S., at 115, 107 S.Ct. 1026 

(majority opinion). To hold that Asahi controls this case would, to put it bluntly, be dead wrong.14 

 

B 

 The Court's judgment also puts United States plaintiffs at a disadvantage in comparison to similarly 

situated complainants elsewhere in the world. Of particular note, within the European Union, in which 

the United Kingdom is a participant, the jurisdiction New Jersey would have exercised is not at all 

exceptional. The European Regulation on Jurisdiction and the Recognition and Enforcement of 

Judgments provides for the exercise of specific jurisdiction “in matters relating to tort ... in the courts 

for the place where the harmful event occurred.” Council Reg. 44/2001, Art. 5, 2001 O.J. (L.12) 4.15 The 

European Court of Justice has interpreted this prescription to authorize jurisdiction either where the 

harmful act occurred or at the place of injury. See Handelskwekerij G.J. Bier B.V. v. Mines de Potasse 

d'Alsace S. A., 1976 E.C.R. 1735, 1748–1749.16 

  

                                                      
14 The plurality notes the low volume of sales in New Jersey, ante, at 2786, 2790 – 2791. A $24,900 shearing machine, 

however, is unlikely to sell in bulk worldwide, much less in any given State. By dollar value, the price of a single machine 

represents a significant sale. Had a manufacturer sold in New Jersey $24,900 worth of flannel shirts, see Nelson v. Park 

Industries, Inc., 717 F.2d 1120 (CA7 1983), cigarette lighters, see Oswalt v. Scripto, Inc., 616 F.2d 191 (CA5 1980), or wire-

rope splices, see Hedrick v. Daiko Shoji Co., 715 F.2d 1355 (CA9 1983), the Court would presumably find the defendant 

amenable to suit in that State. 
15 The Regulation replaced the “European” or “Brussels” Convention on Jurisdiction and Enforcement of Judgments in Civil 

and Commercial Matters, entered into in 1968 by the original Common Market member states. In the interim, the Lugano 

Convention “extended the Brussels Convention scheme to [European Free Trade Association] countries.” Clermont & 

Palmer, Exorbitant Jurisdiction, 58 Me. L.Rev. 474, 491, n. 82 (2006). 
16 For a concise comparison of the European regime and this Court's decisions, see Weintraub, A Map Out of the Personal 

Jurisdiction Labyrinth, 28 U.C. Davis L.Rev. 531, 550–554 (1995). 



27 

V 

 The commentators who gave names to what we now call “general jurisdiction” and “specific 

jurisdiction” anticipated that when the latter achieves its full growth, considerations of litigational 

convenience and the respective situations of the parties would determine when it is appropriate to subject 

a defendant to trial in the plaintiff's community. See von Mehren & Trautman 1166–1179. Litigational 

considerations include “the convenience of witnesses and the ease of ascertaining the governing law.” 

Id., at 1168–1169. As to the parties, courts would differently appraise two situations: (1) cases involving 

a substantially local plaintiff, like Nicastro, injured by the activity of a defendant engaged in interstate 

or international trade; and (2) cases in which the defendant is a natural or legal person whose economic 

activities and legal involvements are largely home-based, i.e., entities without designs to gain substantial 

revenue from sales in distant markets. See id., at 1167-1169.17 As the attached appendix of illustrative 

cases indicates, courts presented with von Mehren and Trautman's first scenario—a local plaintiff injured 

by the activity of a manufacturer seeking to exploit a multistate or global market—have repeatedly 

confirmed that jurisdiction is appropriately exercised by courts of the place where the product was sold 

and caused injury. 

* * * 

 For the reasons stated, I would hold McIntyre UK answerable in New Jersey for the harm Nicastro 

suffered at his workplace in that State using McIntyre UK's shearing machine. While I dissent from the 

Court's judgment, I take heart that the plurality opinion does not speak for the Court, for that opinion 

would take a giant step away from the “notions of fair play and substantial justice” underlying 

International Shoe. 326 U.S., at 316, 66 S.Ct. 154 (internal quotation marks omitted). 

Appendix to opinion of GINSBURG, J. 

APPENDIX 

 Illustrative cases upholding exercise of personal jurisdiction over an alien or out-of-state corporation 

that, through a distributor, targeted a national market, including any and all States:18 […] 

 

  

                                                      
17 Assigning weight to the local or international stage on which the parties operate would, to a considerable extent, answer 

the concerns expressed by JUSTICE BREYER. See ante, at 2793 – 2794 (opinion concurring in judgment). 
18 The listed cases are by no means exhaustive of decisions fitting this pattern. For additional citations, see Brief for Public 

Citizen, Inc., as Amicus Curiae 16, n. 5. 
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Goodyear Dunlop Tires Operations, S.A. v. Brown 

Supreme Court of the United States 

131 S.Ct. 2846 (2011) 

 JUSTICE GINSBURG delivered the opinion for a unanimous Court. 

 This case concerns the jurisdiction of state courts over corporations organized and operating abroad. 

We address, in particular, this question: Are foreign subsidiaries of a United States parent corporation 

amenable to suit in state court on claims unrelated to any activity of the subsidiaries in the forum State? 

 A bus accident outside Paris that took the lives of two 13-year-old boys from North Carolina gave 

rise to the litigation we here consider. Attributing the accident to a defective tire manufactured in Turkey 

at the plant of a foreign subsidiary of The Goodyear Tire and Rubber Company (Goodyear USA), the 

boys' parents commenced an action for damages in a North Carolina state court; they named as 

defendants Goodyear USA, an Ohio corporation, and three of its subsidiaries, organized and operating, 

respectively, in Turkey, France, and Luxembourg. Goodyear USA, which had plants in North Carolina 

and regularly engaged in commercial activity there, did not contest the North Carolina court's jurisdiction 

over it; Goodyear USA's foreign subsidiaries, however, maintained that North Carolina lacked 

adjudicatory authority over them. 

 A state court's assertion of jurisdiction exposes defendants to the State's coercive power, and is 

therefore subject to review for compatibility with the Fourteenth Amendment's Due Process Clause. 

International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (assertion of jurisdiction over out-of-

state corporation must comply with “ ‘traditional notions of fair play and substantial justice’ ” (quoting 

Milliken v. Meyer, 311 U.S. 457, 463 (1940)). Opinions in the wake of the pathmarking International 

Shoe decision have differentiated between general or all-purpose jurisdiction, and specific or case-linked 

jurisdiction. Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414, nn. 8, 9, 104 S.Ct. 

1868, 80 L.Ed.2d 404 (1984). 

 A court may assert general jurisdiction over foreign (sister-state or foreign-country) corporations to 

hear any and all claims against them when their affiliations with the State are so “continuous and 

systematic” as to render them essentially at home in the forum State. See International Shoe, 326 U.S., 

at 317, 66 S.Ct. 154. Specific jurisdiction, on the other hand, depends on an “affiliatio[n] between the 

forum and the underlying controversy,” principally, activity or an occurrence that takes place in the 

forum State and is therefore subject to the State's regulation. […] In contrast to general, all-purpose 

jurisdiction, specific jurisdiction is confined to adjudication of “issues deriving from, or connected with, 

the very controversy that establishes jurisdiction.” […]  

 Because the episode-in-suit, the bus accident, occurred in France, and the tire alleged to have caused 

the accident was manufactured and sold abroad, North Carolina courts lacked specific jurisdiction to 

adjudicate the controversy. The North Carolina Court of Appeals so acknowledged. Brown v. Meter, 199 

N.C.App. 50, 57–58, 681 S.E.2d 382, 388 (2009). Were the foreign subsidiaries nonetheless amenable 

to general jurisdiction in North Carolina courts? Confusing or blending general and specific 

jurisdictional inquiries, the North Carolina courts answered yes. Some of the tires made abroad by 

Goodyear's foreign subsidiaries, the North Carolina Court of Appeals stressed, had reached North 

Carolina through “the stream of commerce”; that connection, the Court of Appeals believed, gave North 

Carolina courts the handle needed for the exercise of general jurisdiction over the foreign corporations. 

Id., at 67–68, 681 S.E.2d, at 394–395. 

 A connection so limited between the forum and the foreign corporation, we hold, is an inadequate 

basis for the exercise of general jurisdiction. Such a connection does not establish the “continuous and 
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systematic” affiliation necessary to empower North Carolina courts to entertain claims unrelated to the 

foreign corporation's contacts with the State. 

 

I 

 On April 18, 2004, a bus destined for Charles de Gaulle Airport overturned on a road outside Paris, 

France. Passengers on the bus were young soccer players from North Carolina beginning their journey 

home. Two 13-year-olds, Julian Brown and Matthew Helms, sustained fatal injuries. The boys' parents, 

respondents in this Court, filed a suit for wrongful-death damages in the Superior Court of Onslow 

County, North Carolina, in their capacity as administrators of the boys' estates. Attributing the accident 

to a tire that failed when its plies separated, the parents alleged negligence in the “design, construction, 

testing, and inspection” of the tire. 199 N.C.App., at 51, 681 S.E.2d, at 384 (internal quotation marks 

omitted). 

 Goodyear Luxembourg Tires, SA (Goodyear Luxembourg), Goodyear Lastikleri T.A.S. (Goodyear 

Turkey), and Goodyear Dunlop Tires France, SA (Goodyear France), petitioners here, were named as 

defendants. Incorporated in Luxembourg, Turkey, and France, respectively, petitioners are indirect 

subsidiaries of Goodyear USA, an Ohio corporation also named as a defendant in the suit. Petitioners 

manufacture tires primarily for sale in European and Asian markets. Their tires differ in size and 

construction from tires ordinarily sold in the United States. They are designed to carry significantly 

heavier loads, and to serve under road conditions and speed limits in the manufacturers' primary 

markets.19 

 In contrast to the parent company, Goodyear USA, which does not contest the North Carolina courts' 

personal jurisdiction over it, petitioners are not registered to do business in North Carolina. They have 

no place of business, employees, or bank accounts in North Carolina. They do not design, manufacture, 

or advertise their products in North Carolina. And they do not solicit business in North Carolina or 

themselves sell or ship tires to North Carolina customers. Even so, a small percentage of petitioners' tires 

(tens of thousands out of tens of millions manufactured between 2004 and 2007) were distributed within 

North Carolina by other Goodyear USA affiliates. These tires were typically custom ordered to equip 

specialized vehicles such as cement mixers, waste haulers, and boat and horse trailers. Petitioners state, 

and respondents do not here deny, that the type of tire involved in the accident, a Goodyear Regional 

RHS tire manufactured by Goodyear Turkey, was never distributed in North Carolina. 

 Petitioners moved to dismiss the claims against them for want of personal jurisdiction. The trial court 

denied the motion, and the North Carolina Court of Appeals affirmed. Acknowledging that the claims 

neither “related to, nor ... ar[o]se from, [petitioners'] contacts with North Carolina,” the Court of Appeals 

confined its analysis to “general rather than specific jurisdiction,” which the court recognized required 

a “higher threshold” showing: A defendant must have “continuous and systematic contacts” with the 

forum. Id., at 58, 681 S.E.2d, at 388 (internal quotation marks omitted). That threshold was crossed, the 

court determined, when petitioners placed their tires “in the stream of interstate commerce without any 

limitation on the extent to which those tires could be sold in North Carolina.” Id., at 67, 681 S.E.2d, at 

394. 

 Nothing in the record, the court observed, indicated that petitioners “took any affirmative action to 

cause tires which they had manufactured to be shipped into North Carolina.” Id., at 64, 681 S.E.2d, at 

                                                      
19 Respondents portray Goodyear USA's structure as a reprehensible effort to “outsource” all manufacturing, and 

correspondingly, tort litigation, to foreign jurisdictions. See Brief for Respondents 51–53. Yet Turkey, where the tire 

alleged to have caused the accident-in-suit was made, is hardly a strange location for a facility that primarily supplies 

markets in Europe and Asia. 
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392. The court found, however, that tires made by petitioners reached North Carolina as a consequence 

of a “highly-organized distribution process” involving other Goodyear USA subsidiaries. Id., at 67, 681 

S.E.2d, at 394. Petitioners, the court noted, made “no attempt to keep these tires from reaching the North 

Carolina market.” Id., at 66, 681 S.E.2d, at 393. Indeed, the very tire involved in the accident, the court 

observed, conformed to tire standards established by the U.S. Department of Transportation and bore 

markings required for sale in the United States. Ibid.20 As further support, the court invoked North 

Carolina's “interest in providing a forum in which its citizens are able to seek redress for [their] injuries,” 

and noted the hardship North Carolina plaintiffs would experience “[were they] required to litigate their 

claims in France,” a country to which they have no ties. Id., at 68, 681 S.E.2d, at 394. The North Carolina 

Supreme Court denied discretionary review. Brown v. Meter, 364 N.C. 128, 695 S.E.2d 756 (2010). 

 We granted certiorari to decide whether the general jurisdiction the North Carolina courts asserted 

over petitioners is consistent with the Due Process Clause of the Fourteenth Amendment. 131 S.Ct. 63, 

177 L.Ed.2d 1152 (2010).  

 

II 

A 

 The Due Process Clause of the Fourteenth Amendment sets the outer boundaries of a state tribunal's 

authority to proceed against a defendant. Shaffer v. Heitner, 433 U.S. 186, 207, 97 S.Ct. 2569, 53 

L.Ed.2d 683 (1977). The canonical opinion in this area remains International Shoe, 326 U.S. 310, 66 

S.Ct. 154, 90 L.Ed. 95, in which we held that a State may authorize its courts to exercise personal 

jurisdiction over an out-of-state defendant if the defendant has “certain minimum contacts with [the 

State] such that the maintenance of the suit does not offend ‘traditional notions of fair play and 

substantial justice.’” Id., at 316, 66 S.Ct. 154 (quoting Meyer, 311 U.S., at 463, 61 S.Ct. 339). 

 Endeavoring to give specific content to the “fair play and substantial justice” concept, the Court in 

International Shoe classified cases involving out-of-state corporate defendants. First, as in International 

Shoe itself, jurisdiction unquestionably could be asserted where the corporation's in-state activity is 

“continuous and systematic” and that activity gave rise to the episode-in-suit. 326 U.S., at 317, 66 S.Ct. 

154. Further, the Court observed, the commission of certain “single or occasional acts” in a State may 

be sufficient to render a corporation answerable in that State with respect to those acts, though not with 

respect to matters unrelated to the forum connections. Id., at 318, 66 S.Ct. 154. The heading courts today 

use to encompass these two International Shoe categories is “specific jurisdiction.” […] Adjudicatory 

authority is “specific” when the suit “aris[es] out of or relate[s] to the defendant's contacts with the 

forum.” Helicopteros, 466 U.S., at 414, n. 8, 104 S.Ct. 1868. 

 International Shoe distinguished from cases that fit within the “specific jurisdiction” categories, 

“instances in which the continuous corporate operations within a state [are] so substantial and of such a 

nature as to justify suit against it on causes of action arising from dealings entirely distinct from those 

activities.” 326 U.S., at 318, 66 S.Ct. 154. Adjudicatory authority so grounded is today called “general 

jurisdiction.” Helicopteros, 466 U.S., at 414, n. 9, 104 S.Ct. 1868. For an individual, the paradigm forum 

for the exercise of general jurisdiction is the individual's domicile; for a corporation, it is an equivalent 

place, one in which the corporation is fairly regarded as at home. […]  

                                                      
20 Such markings do not necessarily show that any of the tires were destined for sale in the United States. To facilitate trade, 

the Solicitor General explained, the United States encourages other countries to “treat compliance with [Department of 

Transportation] standards, including through use of DOT markings, as evidence that the products are safely manufactured.” 

Brief for United States as Amicus Curiae 32. 
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 Since International Shoe, this Court's decisions have elaborated primarily on circumstances that 

warrant the exercise of specific jurisdiction, particularly in cases involving “single or occasional acts” 

occurring or having their impact within the forum State. As a rule in these cases, this Court has inquired 

whether there was “some act by which the defendant purposefully avail [ed] itself of the privilege of 

conducting activities within the forum State, thus invoking the benefits and protections of its laws.” 

Hanson v. Denckla, 357 U.S. 235, 253, 78 S.Ct. 1228, 2 L.Ed.2d 1283 (1958). […]  

 In only two decisions postdating International Shoe, discussed infra, at 2855 – 2857, has this Court 

considered whether an out-of-state corporate defendant's in-state contacts were sufficiently “continuous 

and systematic” to justify the exercise of general jurisdiction over claims unrelated to those contacts: 

Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 72 S.Ct. 413, 96 L.Ed. 485 (1952) (general 

jurisdiction appropriately exercised over Philippine corporation sued in Ohio, where the company's 

affairs were overseen during World War II); and Helicopteros, 466 U.S. 408, 104 S.Ct. 1868, 80 L.Ed.2d 

404 (helicopter owned by Colombian corporation crashed in Peru; survivors of U.S. citizens who died 

in the crash, the Court held, could not maintain wrongful-death actions against the Colombian 

corporation in Texas, for the corporation's helicopter purchases and purchase-linked activity in Texas 

were insufficient to subject it to Texas court's general jurisdiction). 

 

B 

 To justify the exercise of general jurisdiction over petitioners, the North Carolina courts relied on the 

petitioners' placement of their tires in the “stream of commerce.” See supra, at 2852. The stream-of-

commerce metaphor has been invoked frequently in lower court decisions permitting “jurisdiction in 

products liability cases in which the product has traveled through an extensive chain of distribution 

before reaching the ultimate consumer.” 18 W. Fletcher, Cyclopedia of the Law of Corporations § 

8640.40, p. 133 (rev. ed.2007). Typically, in such cases, a nonresident defendant, acting outside the 

forum, places in the stream of commerce a product that ultimately causes harm inside the forum. [… ]  

 Many States have enacted long-arm statutes authorizing courts to exercise specific jurisdiction over 

manufacturers when the events in suit, or some of them, occurred within the forum state. For example, 

the “Local Injury; Foreign Act” subsection of North Carolina's long-arm statute authorizes North 

Carolina courts to exercise personal jurisdiction in “any action claiming injury to person or property 

within this State arising out of [the defendant's] act or omission outside this State,” if, “in addition[,] at 

or about the time of the injury,” “[p]roducts ... manufactured by the defendant were used or consumed, 

within this State in the ordinary course of trade.” N.C. Gen.Stat. Ann. § 1–75.4(4)(b) (Lexis 2009).21 As 

the North Carolina Court of Appeals recognized, this provision of the State's long-arm statute “does not 

apply to this case,” for both the act alleged to have caused injury (the fabrication of the allegedly 

defective tire) and its impact (the accident) occurred outside the forum. See 199 N.C.App., at 61, n. 6, 

681 S.E.2d, at 390, n. 6.22 

 The North Carolina court's stream-of-commerce analysis elided the essential difference between case-

specific and all-purpose (general) jurisdiction. Flow of a manufacturer's products into the forum, we 

                                                      
21 Cf. D.C.Code § 13–423(a)(4) (2001) (providing for specific jurisdiction over defendant who “caus[es] tortious injury in 

the [forum] by an act or omission outside the [forum]” when, in addition, the defendant “derives substantial revenue from 

goods used or consumed . . . in the [forum]”). 
22 The court instead relied on N.C. Gen.Stat. Ann. § 1–75.4(1)(d), see 199 N.C.App., at 57, 681 S.E.2d, at 388, which provides 

for jurisdiction, “whether the claim arises within or without [the] State,” when the defendant “[i]s engaged in substantial 

activity within this State, whether such activity is wholly interstate, intrastate, or otherwise.” This provision, the North 

Carolina Supreme Court has held, was “intended to make available to the North Carolina courts the full jurisdictional powers 

permissible under federal due process.” Dillon v. Numismatic Funding Corp., 291 N.C. 674, 676, 231 S.E.2d 629, 630 (1977). 
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have explained, may bolster an affiliation germane to specific jurisdiction. See, e.g., World-Wide 

Volkswagen, 444 U.S., at 297, 100 S.Ct. 559 […] But ties serving to bolster the exercise of specific 

jurisdiction do not warrant a determination that, based on those ties, the forum has general jurisdiction 

over a defendant. […] 

 A corporation's “continuous activity of some sorts within a state,” International Shoe instructed, “is 

not enough to support the demand that the corporation be amenable to suits unrelated to that activity.” 

326 U.S., at 318, 66 S.Ct. 154. Our 1952 decision in Perkins v. Benguet Consol. Mining Co. remains 

“[t]he textbook case of general jurisdiction appropriately exercised over a foreign corporation that has 

not consented to suit in the forum.” Donahue v. Far Eastern Air Transport Corp., 652 F.2d 1032, 1037 

(CA DC 1981). 

 Sued in Ohio, the defendant in Perkins was a Philippine mining corporation that had ceased activities 

in the Philippines during World War II. To the extent that the company was conducting any business 

during and immediately after the Japanese occupation of the Philippines, it was doing so in Ohio: the 

corporation's president maintained his office there, kept the company files in that office, and supervised 

from the Ohio office “the necessarily limited wartime activities of the company.” Perkins, 342 U.S., at 

447–448, 72 S.Ct. 413. Although the claim-in-suit did not arise in Ohio, this Court ruled that it would 

not violate due process for Ohio to adjudicate the controversy. Ibid.; see Keeton v. Hustler Magazine, 

Inc., 465 U.S. 770, 779–780, n. 11, 104 S.Ct. 1473, 79 L.Ed.2d 790 (1984) (Ohio's exercise of general 

jurisdiction was permissible in Perkins because “Ohio was the corporation's principal, if temporary, 

place of business”). 

 We next addressed the exercise of general jurisdiction over an out-of-state corporation over three 

decades later, in Helicopteros. In that case, survivors of United States citizens who died in a helicopter 

crash in Peru instituted wrongful-death actions in a Texas state court against the owner and operator of 

the helicopter, a Colombian corporation. The Colombian corporation had no place of business in Texas 

and was not licensed to do business there. “Basically, [the company's] contacts with Texas consisted of 

sending its chief executive officer to Houston for a contract-negotiation session; accepting into its New 

York bank account checks drawn on a Houston bank; purchasing helicopters, equipment, and training 

services from [a Texas enterprise] for substantial sums; and sending personnel to [Texas] for training.” 

466 U.S., at 416, 104 S.Ct. 1868. These links to Texas, we determined, did not “constitute the kind of 

continuous and systematic general business contacts ... found to exist in Perkins,” and were insufficient 

to support the exercise of jurisdiction over a claim that neither “ar[o]se out of ... no[r] related to” the 

defendant's activities in Texas. Id., at 415–416, 104 S.Ct. 1868 (internal quotation marks omitted). 

 Helicopteros concluded that “mere purchases [made in the forum State], even if occurring at regular 

intervals, are not enough to warrant a State's assertion of [general] jurisdiction over a nonresident 

corporation in a cause of action not related to those purchase transactions.” Id., at 418, 104 S.Ct. 1868. 

We see no reason to differentiate from the ties to Texas held insufficient in Helicopteros, the sales of 

petitioners' tires sporadically made in North Carolina through intermediaries. Under the sprawling view 

of general jurisdiction urged by respondents and embraced by the North Carolina Court of Appeals, any 

substantial manufacturer or seller of goods would be amenable to suit, on any claim for relief, wherever 

its products are distributed. But cf. World-Wide Volkswagen, 444 U.S., at 296, 100 S.Ct. 559 (every 

seller of chattels does not, by virtue of the sale, “appoint the chattel his agent for service of process”). 

 Measured against Helicopteros and Perkins, North Carolina is not a forum in which it would be 

permissible to subject petitioners to general jurisdiction. Unlike the defendant in Perkins, whose sole 

wartime business activity was conducted in Ohio, petitioners are in no sense at home in North Carolina. 

Their attenuated connections to the State, see supra, at 2852, fall far short of the “the continuous and 

systematic general business contacts” necessary to empower North Carolina to entertain suit against 
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them on claims unrelated to anything that connects them to the State. Helicopteros, 466 U.S., at 416, 

104 S.Ct. 1868.23 

**** 

 For the reasons stated, the judgment of the North Carolina Court of Appeals is  

Reversed.  

 

  

                                                      
23 As earlier noted, see supra, at 2853, the North Carolina Court of Appeals invoked the State's “well-recognized interest in 

providing a forum in which its citizens are able to seek redress for injuries that they have sustained.” 199 N.C.App., at 68, 

681 S.E.2d, at 394. But “[g]eneral jurisdiction to adjudicate has in [United States] practice never been based on the plaintiff's 

relationship to the forum. There is nothing in [our] law comparable to ... article 14 of the Civil Code of France (1804) under 

which the French nationality of the plaintiff is a sufficient ground for jurisdiction.” von Mehren & Trautman 1137; see 

Clermont & Palmer, Exorbitant Jurisdiction, 58 Me. L.Rev. 474, 492–495 (2006) (French law permitting plaintiff-based 

jurisdiction is rarely invoked in the absence of other supporting factors). When a defendant's act outside the forum causes 

injury in the forum, by contrast, a plaintiff's residence in the forum may strengthen the case for the exercise of specific 

jurisdiction. See Calder v. Jones, 465 U.S. 783, 788, 104 S.Ct. 1482, 79 L.Ed.2d 804 (1984); von Mehren & Trautman 1167–

1173. 
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SESSION ON ARBITRATION 

UNCITRAL Model Law on International Commercial Arbitration 

1985 with amendments as adopted in 2006 (excerpts) 

Article 1. Scope of appl i ca t ion  

 

[…] 

 

(3)   An arbitration is international if: 
 

(a)   the parties to an arbitration agreement have, at the time of the conclu- sion of that agreement, 

their places of business in different States; or 

(b)   one of the following places is situated outside the State in which the parties have their 

places of business: 

(i) the place of arbitration if determined in, or pursuant to, the arbitration agreement; 

(ii) any place where a substantial part of the obligations of the commercial relationship 

is to be performed or the place with which the subject-matter of the dispute is most 

closely con- nected; or 

(c)   the parties have expressly agreed that the subject matter of the arbitration agreement relates 

to more than one country. 

Article 6. Court or other authority for certain functions of arbitration assistance and 

supervision 

The functions referred to in articles 11(3), 11(4), 13(3), 14, 16(3) and 34(2) shall be performed by 

... [Each State enacting this model law specifies the court, courts or, where referred to therein, other 

authority competent to perform these functions.] 

Article 16. Competence of arbitral tribunal to rule on its jurisdiction 

 
(1) The arbitral tribunal may rule on its own jurisdiction, including any objections with respect to the 

existence or validity of the arbitration agree- ment. For that purpose, an arbitration clause which 

forms part of a contract shall be treated as an agreement independent of the other terms of the 

con- tract. A decision by the arbitral tribunal that the contract is null and void shall not entail 

ipso jure the invalidity of the arbitration clause. 

 
(2) A plea that the arbitral tribunal does not have jurisdiction shall be raised not later than the 

submission of the statement of defence. A party is not precluded from raising such a plea by the 

fact that he has appointed, or participated in the appointment of, an arbitrator. A plea that the 

arbitral tri- bunal is exceeding the scope of its authority shall be raised as soon as the matter 

alleged to be beyond the scope of its authority is raised during the arbitral proceedings. The 

arbitral tribunal may, in either case, admit a later plea if it considers the delay justified. 

 

(3) The arbitral tribunal may rule on a plea referred to in paragraph (2) of this article either as a 

preliminary question or in an award on the merits. If the arbitral tribunal rules as a preliminary 

question that it has jurisdiction, any party may request, within thirty days after having received 

notice of that ruling, the court specified in article 6 to decide the matter, which deci- sion shall be 

subject to no appeal; while such a request is pending, the arbitral tribunal may continue the arbitral 

proceedings and make an award. 
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Article 34. Application for setting aside as exclusive recourse against arbitral award 
 

(1) Recourse to a court against an arbitral award may be made only by an application for setting aside 

in accordance with paragraphs (2) and (3) of this article. 

 

(2) An arbitral award may be set aside by the court specified in article 6 only if: 
 

(a) the party making the application furnishes proof that: 

(i) a party to the arbitration agreement referred to in article 7 was under some 

incapacity; or the said agreement is not valid under the law to which the parties 

have subjected it or, failing any indication thereon, under the law of this State; or 

(ii) the party making the application was not given proper notice of the appointment of an 

arbitrator or of the arbitral proceed- ings or was otherwise unable to present his case; 

or 

(iii) the award deals with a dispute not contemplated by or not fall- ing within the terms of the 

submission to arbitration, or contains decisions on matters beyond the scope of the 

submission to arbitration, provided that, if the decisions on matters submitted to arbitration 

can be separated from those not so submitted, only that part of the award which contains 

decisions on matters not submitted to arbitration may be set aside; or 

(iv)    the composition of the arbitral tribunal or the arbitral proce- dure was not in accordance 

with the agreement of the parties, unless such agreement was in conflict with a provision 

of this Law from which the parties cannot derogate, or, failing such agreement, was not 

in accordance with this Law; or 

(b) the court finds that: 

(i) the subject-matter of the dispute is not capable of settlement by arbitration under the 

law of this State; or 

(ii) the award is in conflict with the public policy of this State. 

 
(3) An application for setting aside may not be made after three months have elapsed from the date 

on which the party making that application had received the award or, if a request had been made 

under article 33, from the  date  on  which  that  request  had  been  disposed  of  by  the  arbitral 

tribunal. 

 

(4) The court, when asked to set aside an award, may, where appropriate and so requested by a party, 

suspend the setting aside proceedings for a period of time determined by it in order to give the 

arbitral tribunal an opportunity to resume the arbitral proceedings or to take such other action as 

in the arbitral tribunal’s opinion will eliminate the grounds for setting aside. 
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United Nations Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards (1958) (“New York Convention”) (excerpts) 

 

Article III 

Each Contracting State shall recognize arbitral awards as binding and enforce them in accordance 

with the rules of procedure of the territory where the award is relied upon, under the conditions laid 

down in the following articles. There shall not be imposed substantially more onerous conditions or 

higher fees or charges on the recognition or enforcement of arbitral awards to which this 

Convention applies than are imposed on the recognition or enforcement of domestic arbitral awards. 

 

Article IV 

 

1. To obtain the recognition and enforcement mentioned in the preceding article, the party applying 

for recognition and enforcement shall, at the time of the application, supply: 

(a) The duly authenticated original award or a duly certified copy thereof; 

(b) The original agreement referred to in article II or a duly certified copy thereof. 

2. If the said award or agreement is not made in an official language of the country in which the award 

is relied upon, the party applying for recognition and enforcement of the award shall produce a 

translation of these documents into such language. The translation shall be certified by an official or 

sworn translator or by a diplomatic or consular agent. 

 

Article V 

 

1. Recognition and enforcement of the award may be refused, at the request of the party against whom 

it is invoked, only if that party furnishes to the competent authority where the recognition and 

enforcement is sought, proof that: 

(a) The parties to the agreement referred to in article II were, under the law applicable to them, 

under some incapacity, or the said agreement is not valid under the law to which the parties 

have subjected it or, failing any indication thereon, under the law of the country where the 

award was made; or 

(b) The party against whom the award is invoked was not given proper notice of the appointment 

of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or 

(c) The award deals with a difference not contemplated by or not falling within the terms of the 

submission to arbitration, or it contains decisions on matters beyond the scope of the 

submission to arbitration, provided that, if the decisions on matters submitted to arbitration can 

be separated from those not so submitted, that part of the award which contains decisions on 

matters submitted to arbitration may be recognized and enforced; or 
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(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with 

the agreement of the parties, or, failing such agreement, was not in accordance with the law of 

the country where the arbitration took place; or 

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a 

competent authority of the country in which, or under the law of which, that award was made. 

2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in 

the country where recognition and enforcement is sought finds that: 

(a) The subject matter of the difference is not capable of settlement by arbitration under the law of 

that country; or 

(b) The recognition or enforcement of the award would be contrary to the public policy of that 

country. 


